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LAND ACQUISITION POLICIES AND EVALUATION OF 
RECREATION BENEFITS 


MONDAY, MAY 16, 1960 
U.S. SENATE, 


SuBcoMMITree ON FLoop Conrron—Rivers AND HarBors 
OF THE COMMITYEE ON Pusiic Works, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:25 a.m., in room 4200, 
Senate Office Building, Hon. Robert S. Kerr (chairman of the sub- 
committee) presiding. 

Present: Senator Kerr, Muskie, Case of South Dakota, Moss, and 
Cooper. 

Senator Kerr. We are going to hear some witnesses from Okla- 
homa, South Dakota, and from Kentucky, presenting problems that 
they have in connection with the taking by the Government of land 
and/or mineral rights in the areas to be inundated by Federal flood 
control projects. 

The engineers are here. We appreciate the fact that they are going 
to have the opportunity of hearing at first hand the people, them- 
selves, describe their problems and present their views as to how those 
problems can best be solved. 

After the witnesses from the three States have been heard, then the 
engineers will be heard. Also, before the day is over, we will hear 
from the engineers, and I hope the Budget Bureau, with reference to 
the proposed amendment to this year’s Flood Control Act which pro- 
vides a method, a formula, for the evaluation of the recreational bene- 
fits in multiple-purpose projects and a basis whereby those benefits 
may be included in the cost-benefit ratio of these proposed projects. 

I believe Congressman Edmondson from Oklahoma is here and 
Congressman Berry. Congressman Edmondson, Oklahoma, has un- 
til 11 o’clock to hear you and the group that are here in such ap- 
pearances as you or they decide to make in the time allotted. 

We will have any statements that are not able to be put into the 
record during this time included in the record, also. 

T have a list here of our good friends from Oklahoma and I am 
going to ask them to stand as their names are called and if there are 
others, I would like to know. Mr. and Mrs. Lea Hogue of Chelsea, 
Mr. Stuart Milam, Chelsea, Mr. Russell Hester, Chelsea, Mr. R. M. 
Wilburn, Nowata, Mr. Tom Burckhalter, Vinita, Mr. and Mrs. Alton 
White, Nowata, Mr. J. Robertson, Nowata, Mr. William Eaton, 
Chelsea, Mr. Myron G. Jenson, Nowata, Mr. Glen Chappell, Nowata, 
Mr. and Mrs. O. H. Holman, Collinsville, Mr. Warren Watkins, 
Claremore, Mr. Jess Fairbanks, Chelsea, Mr. Jack Powell, Nowata, 
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Mr. Earl Myers, Nowata, Mr. Turner Stewart, Nowata, Mr. Charles 
Reed, Alluwe, Mr. Charles W. Davidson, Bartlesville, Mr. R. W. Yel- 
ton, Nowata, Mr. Wesley W. Jordan, Nowata, Mr. C. J. Stewart, 
Nowata, and Mr M. M. Stewart, Nowata. 

Are there others from Oklahoma? Dave Helms of the real estate 
division of the corps of Tulsa. 

All right, Congressman, 


STATEMENT OF HON. ED EDMONDSON, A REPRESENTATIVE IN 
CONGRESS FROM THE SECOND CONGRESSIONAL DISTRICT OF THE 
STATE OF OKLAHOMA 


Mr. Epmonbson. [ am sure I speak the truth when I say there are 
literally hundreds of people in the area of the reservoir that are grate- 
ful to you for this hearing, and grateful for the opportunity to present 
to the committee at first hand some of the grievances and some of the 
complaints which you and I heard on the 22d of April in Tulsa. 

And I might state to the committee that I was requested to come 
up to Chelsea, which is the center of the Oologah Reservoir area at 6 
o’clock on a Sunday morning to meet with some of the folks in that 
area, 

When I got there, there were mure than 40 people there at 6 o'clock 
in the morning to discuss some of these problems you will hear about 
today. 

Senator Kerr. It may be a situation there which is similar to the 
one we have here. My distinguished colleague from South Dakota 
was here this morning bright and early, and I am not right sure, but 
it might be because of the fact that he didn’t get to bed, due to the 
birth during the night sometime of a granddaughter. 

Now, the fact that people are up at 6 o'clock in the morning some- 
times has other explanations. Go ahead, Congressman, 

Mr. Epmonpson. I think in this instance it was pretty good evidence, 
Senator, of strong indignation in that area. 

Senator Case. Mr. Chairman, 1 appreciate your mention of this 
matter and I can say that people could be up at 6 o'clock in the morning 
for less worthy purposes than Twas this morning. 

Mr. Epmonpson. I am not here totake any great amount of the com- 
mittee’s time personally. I think these people have traveled a long 
way, Senator, to tell their story. I would like permission from the 
Senate committee to submit a statement. 

Senator Kerr. We would like to have the statement, Congressman. 
Your interest in this matter has been very well known and very effec- 
tive, and [ am grateful for the efforts you have made, and [ know 
these fine people are. 

We will be glad to have your statement. 

Mr. Epmonpson. It is my understanding that Mr. Stuart Milam 
from Chelsea is prepared to lead off with the first statement for the 
group from Oklahoma. 

Senator Kerr. Come around, Mr. Milam. <All right, Mr. Milam. 
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STATEMENT OF STUART MILAM, CHELSEA, OKLA. 


Mr. Minam. Gentlemen, I am H. 8. Milam from Chelsea, Okla. I 
um an oil producer down there. My father produced oil in this same 
country, and I am the second generation coming up, and there are more 
generations coming up to produce oil from that part of the country, 
Rogers and Nowata Counties. 

I am here with a group of approximately 20 persons from Oklahoma 
who are property owners in the Oologah Reservoir area. In speaking 
of property I have reference to both the surface and mineral estate ; 
some of the men in this group own both the surface and mineral 
estates, some the working interest of the mineral estate, some the 
mineral royalty interest. 

These men wish to present their viewpoints of the methods of prop- 
erty acquisition in the Oologah Reservoir area as they feel the present 
methods have been arbitrary and without a standard or yardstick re- 
sulting in a pattern of inconsistencies and inequities. It is felt that 
there are several different problems which need a solution and many 
situations which need rectifying, and it is hoped that this committee 
will be the vehicle for accomplishing this. 

The paramount difficulty 1s undoubtedly caused by the admitted in- 
experience of the acquiring agency in determining the land value of 
these properties which must be acquired by the United States in the 
Oologah Reservoir area. The acquiring agency has retained, in the 
‘ase of oil properties, professional appraisers to evaluate the oil and 
gas reserves and then instead of using these appraisals this agency 
has, as they told us in Tulsa, Okla., and in the company of Senator 
Kerr and Congressman Edmondson, instituted a practice of reconcil- 
ing these appraisals with the end result, of course, that the value of 
the professional appraisal has been dissipated. 

However, there are instances which have come to our knowledge 
wherein the evaluation of the acquiring agency is such that they are 
more nearly commensurate with the true value of the oil properties in 
the area, or represent in our opinion at least minimum compensation. 

In this group of men from Oklahoma are several oil men, not lease 
traders or brokers, but developers and producers who have operated 
in the area for many years, and the properties being acquired by the 
United States have been their livelihood and profession, and could 
have been their economic future. 

These men feel that these instances of evaluation which more 
nearly approach the true value of the oil properties in the area should 
be explored and the methods used in those instances in arriving at the 
evaluations applied to the evaluation of all oil properties in the area. 

The oil properties in this area were producing prior to 1900; one 
of the members of this group is operating a property which has been 
producing since 1889. ‘These properties are far from being exhausted 
and there are vast reserves yet to be extracted and which would have 
been extracted as the techniques of extraction continue their parallel 
pace with the growth of the oil industry and the advance of produc- 
tion technology. 

In the cases we speak of as more nearly arriving at the true value 
of the properties, or at best at least a fair minimum value, there has 
apparently been at least a partial recognition of the value of these 
oil reserves. However, this representative group of oil producers 
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from the Oologah Reservoir area maintain they are entitled to be 
compensate din full for the true value of all of their oil reserves 

There are others in this group of men from the Oologah Reservoir 
area in Oklahoma who are not oil producers but. who own the surface 
and/or mineral royalties or other mineral interests. It should be 
noted, for the information of the committee, that in many instances 
the royalty income from these oil properties has been a principal 
source of income for many families in this area for more than a 
generation. Among the surface owners here from Oklahoma are men 
who want to tell this committee of instances of inadequate values 
being placed upon agricultural lands in the Oologah Reservoir area 
which lands are among the most fertile and productive river bottom 
Jands in this section of Oklahoma. 

With reference again to oil properties, another item that has made 
it impossible for the leaseholder to negotiate with the acquiring 
agency is the matter of plugging wells. The owners of producing 
leases are apparently offered a specific sum of money for plugging 
wells on property in which the entire mineral estate is acquired by the 
United States, and in addition, are required to buy the salvage equip- 
ment at a price set by the engineers. 

If the oper: ator finds it economic ally unfeasible to accept the ac- 
quiring agency’s proposal, this acquiring agency then contracts with 
aun indepe dent contractor and pays this contractor the bid price, and, 
in addition, gives the independent contractor the salvage equipment 
free of cost. The oil operators in this area who are also experienced 
in plugging wells feel that this is a discriminatory practice and in ac- 
tuality results in payment to the independent contractor of a greater 
consideration than that offered to the oil lease operator. 

This group of men from Oklahoma also feel that any amount deter- 
mined to be just compensation for a property and where an option to 
buy has been executed by the interest owner to the United States, or 
where such just compensation has been deposited by reason of the fil- 
ing of a suit. in condemnation, should be allocated or prorated to the 
individual owners of the various interests of the said property m order 
that such individual interest owners can receive said just compensa- 
tion forthwith. 

Another practice, or method of acquisition, which this group of men 
from the Oologah Reservoir area in Oklahoma maintain to be inequi- 
table concerns the method of acquiring property in the area in fee 
and also by use of a device the acquiring agency calls a flowage ease- 
ment or a subordination, These men cannot reconcile themselves to 
an acquisition procedure whereby these named devices are impressed 
upon some properties at a lower elevation than property at a higher 
elevation which is acquired or purchased in fee. 

Neither can these men understand the practice of taking a flowage 
easement over lands which lie side by side with land at the same eleva- 
tion which are being taken in fee, and these are matters they wish to 
lay before this committee, 

Finally, these men would inquire if the low evaluations they have 
experienc ed are caused by inadequate cost studies of the project which 
have resulted in insuflicient appropriations, making it necessary to 
bridge this cost gap by underevaluation of the properties in the Oolo- 
gah “Reservoir area rather than by seeking and securing adequate 
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appropriations for the construction of the Oologah Dam and Res- 
ervoir. 

In concluding, I would like to express my appreciation to the com- 
mittee for this opportunity which you have afforded this group of 
men from Oklahoma to appear before you with their problems and 
questions; these men are here now and await your pleasure for an op- 
portunity to appear individually before you. 

We have spent many long hours trying to do a lot of thinking and 
we even hired an attorney to help us get up some of these words in 
this thing. They are just not quite as plain to some of us as they 
might be. 

Just the plain facts, we are just plainly not getting enough money 
for what we have down there, and I would like for some of these 
men to be heard, if they may, just fora short statement. 

Senator Kerr. All right, sir. You have until 11 0’clock Mr. Milam. 

Mr. Minam. Thank you kindly. 

Senator Kerr. Then if there i is additional testimony that has not 
been able to be put in, I am going to talk to the other members of 
the committee about letting the South Dakota people, and the Ken- 
tucky people have time, and then we will come back at 2 o’clock for 
another hearing. 

Mr. Minam. Thank you. We won’t require that long. Now, of 
course, any one of us could talk for hours and hours on this thing, 
but they have more or less condensed their ideas down so that they 
won't take much time. 

Senator Kerr. All right, proceed. 

Mr. Minam. Well, I don’t know where to start on this thing. 1 
have got my say over. 

Tom Burekhalter, let’s hear from you now. 

Mr. Epmonpson. Mr. Tom Burckhalter is from Vinita, Okla. 


STATEMENT OF TOM BURCKHALTER, VINITA, OKLA. 


Mr. Borckuacrer. Gentlemen, I own and operate a 120-acre lease. 

Senator Kerr. Will you give your name? 

Mr. Burckuaurer. My name is Tom C. Burekhalter of Vinita, 
Okla. I own and operate a 120-acre lease in Rogers County, Okla. 

The engineers have made a proposal to me. However, 1 under- 
stand that it was put back in review, so I want to preface my remarks 
by that. In substance, their proposal to me was to ease 73 acres 
of my lease, which leaves me operating on the brink of disaster because 
we have an Oklahoma pollution law which s says that you will be 
fined $250 a day—and each day is a new day—for any pollution into 
any stream or lake, and so forth. That goes on the burden of the 
operator. 

What [ have left I cannot operate economically. 

The adjoining lease to me is the source of my water to operate this 
water flood, and it was condemned and closed down in February 
1960, which, ine identally, paralyzed me. In fact, I feel like the 
American rancher in Cuba. They took his property but they spared 
his life, 

Tam still alive, but that is about the extent of that. 
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As a result of acquiring the lease that joins me on the west, they 
took my egress and ingress. Iam left with my crude tanks at contour 
652. They want to ease me to 651 contour. My salt ponds are left 
out in the eased area which is subject to this pollution deal I am 
talking about. They want me to plug three wells. And, of course, 
in the eased area, that covers my future reserves which I hope to 
operate on. 

In the lease that joins me on the west, which at one time my lease 
was a part of, that particular area that joins me is higher than I am. 
They took that in fee, in full, as is, and yet they w ant me on the ease 
side. That is the proposal. 

Senator Kerr. You used a term there that may not, be clear to all 
members of the committee. You say they want to “ease” you. If 
I understand what you are saying, you feel that they want to do just 
the opposite, and I think that maybe there is a better term to use 
than “they want to ease me.” 

Mr. Burckiarrer. They want to take an easement, which is the 
equivalent. of purchase, but it is not called that. 

Senator Kerr. They want to take an easement on a certain part 
of your land, a flowage easement ? 

Mr. Burckuaurer. Right, Senator. 

Senator Kerr. Yes. All right. 

Mr. Burckuavrer. We have gotten used to the terms. 

Senator Kerr. 1 know. 

Mr. Burekxuarrer. We call it ease and so forth and so on. 

Senator Kerr. Yes. 

Mr. BurckuArrer. And, as I say, now I am told that my property 
is in review. I am relating what the first proposal was that the 
engineers’ representatives talked to me about, Of course, right now 

iam dead and I know it, Senator. That is the story. 

Senator Kerr. Let me see if I can state briefly something here that 
will be accurate, Mr. Burckhalter. You say that due to the fact that 
they took a lease adjacent to you from which you got the water, your 
waterflow which is the thing that made your property of value, and 
thereby eliminated a great part of the value that you had; they seek 
now to take a flowage easement over a part of the actual lease that 
you own which would be for much less consideration than it would 
be for them taking it in fee. 

But that the net result of the things that have been done are these: 

The value of your property has been greatly depreciated without 
any compensation : that is the source of your water, and so forth. 

The taking of an easement on part of your property amounts actu- 
ally to ts aking title to all of it because you can’t operate the part that 
they took the easement on; and if you operate the other, due to the 
fact that the reservoir is going to be there, you are in a position where 
in order to operate it you are going to be up against. the situation 
where, in doing so, you uns avoida ibly “put pollution into the reservoir, 
and that the rate of a fine of $250 a day, to say nothing of any other 
punishment that might be instituted, you would be putting out a lot 
more than the total production of your property. 

Mr. Burckuavrer. That is right. 

Senator Kerr. All right. 

Mr. Mina. I hi wdly know how to divide this thing up. We have 
some gentlemen here who are farmers in that country, but I believe 
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we will stay with the lease interests, the mineral estates, for a little 
while. 

Senator Kerr. All right. 

Mr. Mizam. So I would like to call on Mr. Alton White. Mr. 
White, will you come up and tell your story. 


STATEMENT OF ALTON WHITE, NOWATA, OKLA. 


Mr. Wurre. I am Alton White, 420 North Condowattock. I have 
in particular here one piece of property I operate to produce several 
different properties around the Oologah Basin and near Nowata. I 
have in particular 10 acres with one well on it drilled in 1904. It pro- 
duced the last month when they acquired this for $8,475 

Senator Kerr. Let me make that clear, Mr. White. Say that again. 
You say the last month’s production that you got. prior to their taking 
it amounted to what? 

Mr. Wurre. The last month’s production—I am getting down to 
that, Mr. Kerr—— 

Senator Kerr. You say $8,000-—— 

Mr. Wurre. Just a moment, sir. It produced approximately $850 
worth of oil. In other words, they condemned me on the 24th. That 
is the first I knew about it. I produced that oil up until the 24th, 
and the Government notified me through the mail on the 27th, and 
their condemnation was dated the 14th of March. 

I went to the pipeline companies and theirs was dated at the Ist 
of March, and I had produced approximately 

Senator Kerr. You mean the notice they received from the Govern- 
ment ? 

Mr. Wuire. Yes, sir. 

Senator Kerr. The first one? 

Mr. Wuire. Yes, that is the pipeline company. 

Senator Kerr. Yes. 

Mr. Wurre. The purchasing agent, which is the service pipeline. 
It produced approximately $850 worth of oil and the Government, I 
guess they get that. They tell me I can’t get it. 

Senator Kerr. The $850 was produced during the month of March? 

Mr. Wire. During the month of March from the Ist to the 24th. 
That is the first I knew of it. 

That piece of property would pay out on a 10-month basis. T be- 
lieve I told you in Tulsa. 

Senator Kerr. I want you to put it in this record. What was their 
appraisal ? 

Mr. Wurre. $8,475, and they condemned me at that price. 

Senator Kerr. I am not arguing with you, Mr. White. IT am just 
trying to get this in the record so that when the matter comes up 
before the committee, we will have the information clear. 

Mr. Wurre. Yes, sir. 

Senator Kerr. What you are saying is that on the 1st of the month 
the engineers notified the pipeline company that the Government was 
putting condemnation on this lease ? 

Mr. Wuire. That is what the pipeline company told me. I didn’t 
get any check for it. 

Senator Kerr. And on the 4th, they notified you, but you didn’t 
receive it until the 27th. 
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Mr. Wurre. I will tell you, they have a company, Petroleum Engi- 
neers, I call them, or something like that, to operate these properties 
that we produce after they take them from us. 

They came out with this paper that they are going to take my pr tg 
erty on the 24th. ‘That is the first I knew of it. But on the 27th, I 
got one through the mail with Mr. Roy Savage’s Federal judge stamp 
on it through the mail; on the 27th, mind you, ‘but it was dated the 14th. 

I thought, “Well, I will get my oil up until the 14th anyhow.” 

Sen: itor Kr rr. T hat is the first you heard of it ? 

Mr. Wurre. The 24th is the first I heard of it; yes, sir. 

Senator Kerr. And you heard that indirectly, and then you got a 
letter from the Federal] judge on the 27th which stated that the | pro- 
ceeding was as of the 14th? 

Mr. Wurre. ‘That is when it was signed. That was the condemna- 
tion papers. That was the letter like a condemnation paper that I 
got in the mail. 

Senator Kerr. Dated the 14th? 

Mr. Wuire. Dated the 14th. 

Senator Kerr. Received by you on the 27th? 

Mr. Wurre. Yes, sir. 

Senator Kerr. And the 24 days’ production on the lease was $800 
and some ? 

Mr. Wuire. Approximately $850; yes, sir. 

Senator Kerr. And how much acreage in the lease? 

Mr. Wurre. That just happened to be 10 acres in that one particular 
lease known as the Van Winkle and Foreign Bakers, and I have 60 
in a square there, but that doesn’t include these 50 acres, but these 10 
acres which is a separate lease. 

Senator Kerr. The 10 acres is a separate lease ? 

Mr. Wuirr. Yes, sir. 

Senator Kerr. And they notified you that the lease and ios —_ 
erty on it—that is, the pumping equipment, and so forth 
of $8, 000? 

Mr. Wuire. $8,475. 

Senator Kerr. Which is the amount, then, that they offered to you 
for the property that was taken or is to be taken in the process of their 
acquisition ? 

Mr. Wurre. That includes the royalty on it, too, which they have 
at $1,650. That comes off of the $8,475. 

Senator Kerr. Now, the royalty owner had his interest in the $850 
worth of oil; if you got it, he would get his from that ? 

Mr. Wurre. That is right, yes, sir. 

Senator Kerr. Go ahead. 

Mr. Wuire. And this other property around here, I am not going 
to take up too much time, but I want to go down here to 210 acres 
which I have five cores for future development. I am going to pass 
that up because [ want these other boys to have time. 

It is just adjoining this National Gas, or whatever they are there, 
and I don’t know exactly what they get for their property, which 
I won't enter into, but I have 210 acres in there that has approxi- 
mately 400-some thousand barrels of oil in place and which we gen- 
erally get half of by water flooding which we know we can get from 
50 to 75 percent. 
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They offered me a ridiculous price of $750 for the working interest 
on the 210 acres. 

Senator Kerr. For the 210 acres. Did it have any equipment on 
it? 

Mr. Wurrr. No. I had five core wells on the thing flooding it, 
you know, and taken recently, and which we developed in time. We 
can’t raise all the cores in one day. 

Senator Kerr. What did the core holes cost you? 

Mr. Wurre. The core holes cost me, the analysis, drilling and all of 
them, in the pipe, you have to leave your surface pipe cemented in, 
they will run approximately $1,500 to $1,800. TI can give you the 
exact figures on it, but not right at the present time. 

Senator Kerr. For? 

Mr. Wuire. Each and every well. 

Senator Kerr. For each well? 

Mr. Wuire. Each and every well, yes. The drilling and your slush 
ponds and your core samples and taking and the laborator y analysis 
on that, you see, that we use to determine how much oil we have got. 

Senator Kerr. And you drilled five of them ? 

Mr. Wurre. Five of them, yes, sir. 

Senator Kerr. So that you have an investment of $7,500 to $10,000 
to determine how much oil there was under the lease / 

Mr. Wurre. Yes, sir. 

Senator Kerr. To help you determine that, to arrive at that con- 
clusion about what your judgment was on it. 

Mr. Wurrr. To determine what I have there to develop, yes, sir. 

Senator Kerr. I say to help you arrive at a conclusion as to what 
your judgment is as to how much oil there is under that issue ¢ 

Mr. Wuire. Yes, sir, that is right. 

Senator Kerr. And in that property on which you acquired the 
lease and spent the $7,500 to $10,000 on it, they appraised that at $600 
what? 

Mr. Wuire. This was an oral appraisal. They didn’t show it to me 
or anything like that, which they don’t generally do, I guess. They 
wouldn't show anyone. It was $650, That was their negotiator they 
“aulled him. 

I said, “Boy, I believe you are just a messenger boy to bring a price 
like that.” 

Senator Kerr. What I am trying to get into the record is that is 
the amount of money that is available to you, if they take it at the 
appraised price ? 

Mr. Wurre. They haven’t condemned it yet, Mr. Kerr. They have 
just offered me that. appraisal. 

Senator Kerr. That is their appraisal ? 

Mr. Wurre. $650, yes, sir. 

Senator Kerr. All right. 

Mr. Wuarrte. That is all I have. Thank you very much. 

Mr. Minam. Gentlemen, another one of the operators down there is 
going to have his property cut right in two by this lake, Mr. Wilburn. 

Poncho, let’s hear about that. 
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STATEMENT OF R. M. WILBURN, NOWATA, OKLA. 


Mr. Wirsurn. Gentlemen, I am R. M. Wilburn, an oil producer 
from Nowata, Okla. I represent Wilburn Oil Co. and McAllister 
Fuel Co. 

We have a rather large acreage in the reservoir area and we have 
quite a bit of undeveloped reserves at this time in the lower elevations. 

They propose to buy part of our reserves, and flowage ease part of 
our best production at a little higher elevation. In this flowage ease- 
ment area our plant, our treating machinery, and ponds are located 
which is the heart of the water flood. I am unable to understand how 
we could operate under those conditions. 

Now, we have other production at a higher elevation that the water 
possibly would never touch. However, when you take the heart of 
the operation out, why, you have ruined the rest of it. And at the 
ridiculous low prices they are offering us. 

Senator Kerr. How much acreage are you talking about, sir? 

Mr. Witnurn. We have a total in this one project of approximate- 
ly 700 acres. We have other acreage around. 

Senator Kerr. Is it now being produced ? 

Mr. Wirnurn. It is now being produced, yes, sir. 

Senator Kerr. At the time that they advised you they were taking 
it under condemnation, what was the daily production ? 

Mr. Wireurn. At the time they started negotiation, it was last 
year, we possibly had 147 barrels daily production on this one opera- 
tion. 

Senator Kerr. On this 700 acres? 

Mr. Wixsurn. Yes, sir. Now, we only have a very small amount 
of that acreage, sir, developed at this time. We try to develop addi- 
tional acreage each year. , 

We have a going business there, and a profitable business, and we 
have many years of operation ahead of us. We just can’t see how we 
can live or get our development money back. 

Senator Kerr. What was their appraisal on your property, Mr. 
Wilburn? 

Mr. Wizeurn. This McAllister Fuel property 

Senator Kerr. I am talking about the 700 acres. 

Mr. Wiieurn. They are not taking the entire 700 acres. They 
are just piecemealing us. They are taking—I am having to quote 
from memory now, as I don’t have it available—several hundred acres 
they were purchasing outright and part of that had some production 
on it for, I believe they offered us $33,000 or $34,000 for it. 

Senator Kerr. Is it your position that if they took the acreage they 
designated, that they would — the value of the acreage not taken ? 

Mr. Wirnurn. They definitely would, yes, sir. 

Senator Kerr. To what extent / 

Mr. Winsurn. That would be a hard question to answer, sir, 

Senator Kerr. Generally ? 

Mr. Wineurn. Well, I would say they would destroy 50 to 60 percent 
of the value of the entire project. 

Senator Kerr. If they took half the acreage and impaired the value 
of the rest of it, your estimate is that they would impair the value 
of what you had left by a decline of 50 percent from what it had been 
worth before they took it ? 
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Mr. Witpurn. Yes. We would have no reserves left for future 
development, and part of our best production that they propose this 
flowage easement on, and I think they offered us $40,000 for this flow- 
age easement where we have many wells, the equipment, power, our 
treating ponds and our pressure plant, which I referred to as the heart 
of this operation. 

Now, you talk to one group that would be up and they tell you one 
thing and 3 weeks later—this is all in the past—they will tell you an- 
other story. 

I don’t even know, we don’t know from one time to the other where 
they are or what proposal they are making, because it changes. 

We have been reappr ial several times, and the offer becomes 
less. Well, actually it is possibly the same dollars including a little 
more acreage inthe other offer, so actually they just keep cutting it 
down a little. We can’t live under those flowage easements. 

Mr. Marshall, the chief pollution officer in Oklahoma City in the 
State of Okl: thoma, told me just recently, I was asking him his opinion 
of operating around the perimeter of this lake area, mand I quote. 

He said, “Boy, if I had one there, [ would run like ‘h’.” He said, 
“I don’t think, in my opinion, you can live with it.” We know in 
the past there has been a case already where the report came from 
the Army Engineers to the pollution ‘office that the man had a well 
running over ‘here where one of their contractors had ruptured the 
pipe in working. We know they are going to put pressure on us every 
time we have a leak in an oil line, whether we had any control over it or 
not; we are the fall guys. 

We can't live with that, and they are not offering us enough 
money to even justify the cost of the equipment, in many cases, that 
is In. 

We think we have been treated very badly about this, financially 
well as otherwise, and we pray for some relief from this ‘ian 
and some reappraisals and some appraisals that haven’t been recon- 
ciled by some people that are not prejudiced one way or the other 
about this property in the field or that understand it, the values of it. 

We have an oilfield there, and I think you will find it is one of the 
largest shallow oilfields in the world. We produce more oil wells than 
Oklahoma County and we have a value there and we feel that we 
should be compensated. 

Senator Kerr. All right, Mr. Wilburn. 

Now, then, Mr. Milam, I have a list here of some 20 people with a 
brief statement of the case of each, which we will put into the record 
at this place. 

( The list referred to follows :) 

Mr. Lloyd Bible, Route 1, Chelsea, Okla.: Mr. Bible, whose property was 
described to me to be in section 28 (24-17) stated that the three separate suits 
which have been filed to condemn parcels of his land will bring water to within 
30 feet of his house, and cut him off from his fields and his barns. He stated 
it will not be possible to make a living on what is being left of his farm and he 
would like to sell out his entire place instead of having a portion of it taken. 

Mr. P. W. Jenson, Nowata, Okla.: Mr. Jenson, owner of tracts J—1001, J—1037, 
J-1036, J-1036E, states that the $15,000 offer made to have a flowage easement 
for approximately 20 percent of his holdings is going to ruin his operation, and 
his present production of oil will pay out this offer in 90 days time. He stated 


he felt the offer should be increased or the entire operation should be acquired 
in fee as a matter of equity. 
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Mr. M. M. Stewart, Route 2, Delaware, Okla.: Mr. Stewart, who did not know 
the tract number of his property stated that 250 acres of his farm is being 
subjected to easement for which he is being offered only $10 per acre. He 
states this is all tilled soil and very productive, and he feels the offer is un- 
conscionably low. 

Mr. Roy Carver, Box 222, Chelsea, Okla.: Mr. Carver, who identified his 
property as the Holman lease, of which 80 acres is being condemned under a 
suit, stated that only $4,250 had been offered him on property in which he has 
invested nearly $28,000. (Four wells are now located on the adjoining Sloctor 
lease.) Core tests were said to show approximately 7,000 barrels per acre on 
this land, and the offer was believed to be far too low. 

Mr. O. H. Holman, Collinsville, Okla.: Mr. Holman’s property identified as 
sections 1 and 2 (24-16), stated that his offer on his land is far below his invest- 
ment; that 7 wells are located on his land, and all of it has water flood capability. 

Mr. Roy W. Wilkinson, Nowata, Okla.: Mr. Delois Tillotson, attorney of 
Nowata, Okla., appeared for Mr. Wilkinson, owner of tracts 5601—B and 5601-C. 
He stated that the $862 offered for all royalty interests in 5601—B was less than 
income from the place in both 1958 and 1957, and the $1,025 offered on 5601—C 
was below the 2-year income for 1958 and 1959 on that tract. These offers were 
considered to be unconscionably low. Mr. Tillotson also discussed the Carl 
Elgin tract, described as section 8 (26-16), and stated that a railroad relocation 
has ruined two wells on which no offer has been made for mineral interests, 
and a contractor (in another portion of the tract identified as McBride) has 
provided no access road to operate a new flood area, has broken off an old well 
there, and has taken 90 feet of right-of-way which has not been acquired. The 
contractor on the railroad relocation (identified as Pool Construction Co.) was 
reported to have overrun wells that were staked and shown to him, and to 
have broken off pipe in these wells. 

Mr. Burkhalter, who participated in our Tulsa meeting with Senator Kerr, 
stated that much of the bitterness in the area now being experienced arose from 
a Nowata conference on February 10, 1959, at which Colonel Bristor told an 
open meeting that two appraisals would be made on all property being taken 
and property owners would have the right to see both of these appraisals after 
with negotiations would begin. This meeting, according to Mr. Burkhalter, 
lulled the entire group into a false sense of security that based on their belief 
that they would know the basis for the offer made them, and there would be 
full disclosure. 

Mr. Glen Chappel, attorney from Nowata, stated that he believed a procedure 
was needed under which appraisers make allowance for manifest inequities, 
such as those present, when a taking of one piece of property made unusable 
or of little value, an adjoining property not being taken. 

Mr. Don Hulse, of Western Hills, complained that the relocation for the 
new No. 28 Highway, at the river crossing, compelled him to move a water- 
plant at a total expense of $22,000. He said the Government allowance for this, 
to include both oil rights and damage, was reportedly $20,000, and only $18,750 
was finally tendered. This was taken down by Mr. Hulse pending litigation, but 
he is very bitter about the reduction in the sum below his actual expenses. 

Mr. R. G. Johnson, 712 West Poplar, Rogers, Ark., who identified his tract 
as the west half of the NE of section 36 (24-16), complained that a suit was 
started while progress was being made on negotiations. He said he was 
orginally offered $4,320 for subordination of his 80-acre tract, in October 1959. 
On December 17, 1959, $14,000 was offered for purchase of the entire tract, 
which already has a pilot flood on 20 acres and is ready to go on the other 60 
acres. On December 31, 1959, a condemnation suit was filed, after which all 
flood deals were off. Mr. Johnson felt that he had not been fairly and openly 
dealt with, and said it did not appear that his December 17 offer made sense 
in view of the condemnation suit filed immediately thereafter. 

Mr. ©. W. Davidson, 1951 South View, Bartlesville, made a strong complaint 
regarding the plugging policy and said his condemnation offer was less than 
$60,000 he has invested in equipment on 120 developed acres. He said the 
engineers do not allow the salvage of any equipment by the owner, but make 
a contract with a plugger under which the plugger gets all salvage including 
equipment. He stated that less than $45,000 has been offered him on a $140,000 
investment. 

Mr. Lee Hogue, Chelsea, Okla., was also critical of the plugging policy. He 
said the engineers offered to pay him $9,000 to plug his wells, but wanted to 
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offset a $13,500 charge against him for salvage. When this was declined he 
said a contract was made with a plugger in which the engineers paid the 
plugger and gave him the salvage of the equipment. This appeared to be 
manifestly unfair to the operator. 

Mr. J. Robertson, Box 169, Nowata, talked of an initial offer being made of 
$1 for property being acquired ; the same property was later condemned for $470. 
When the U.S. attorney authorized a reappraisal, the Engineers agreed that 
$8,000, plus the operator’s equipment, would be reasonable. He said this illus- 
trates how far apart the Engineers’ appraisers and those of the U.S. attorney 
were in some instances. 

Mr. Harold Hatchcot, Nowata, Okla. (tract L—-1254 and adjacent tracts) : Mr. 
Hathcot stated that he was offered from $72 to $88 an acre for his bottom 
farmland, 80 percent of which is under cultivation. He said that prairie land 
adjoining his bottom land is bringing from $100 to $125 an acre, and the Engi- 
neers’ offer is far too low to be equitable. 

Mr. Wesley Jordan, Route 2, Delaware, Okla: Mr. Jordan, who owns a 170- 
acre farm located in sections 12 and 18 (27-16) says that the Engineers are 
offering him $1,500 for an easement on 117 acres of his land, but will not make 
an offer for the entire farm. He says the reservoir at flood will cover 300 yards 
of the only access road to his home which is located at 673 feet elevation. He 
further states that the Engineers originally told him he would not be able to 
remain on his farm when the reservoir was built, but later they changed their 
position and now propose to leave him with 53 acres of his farm, which will 
have very little usefulness after the reservoir is in. He believes the entire 
farm should be acquired. 

Mr. Ray Martin, Route 2, Nowata, Okla.: Mr. Martin, owner of a 200-acre 
farm in both Nowata and Rogers Counties, identified only as section 24 (25-16) 
has been offered $84 an acre for his farm, and he feels this figure is grossly 
unfair, and the land is worth $150 an acre. 

Mr. Turner Stewart, Route 2, Delaware: Mr. Stewart, owner of a Nowata 
County farm, identified as section 13 (27-16), has been offered a total of $1,150 
for an easement on 107 acres of his farm. He states he had five cuttings of 
alfalfa on his acreage in 1959, and was able to feed a 75-cow dairy herd from 
the tract, and felt the $1,150 offer was grossly unfair. 

Mr. Todd, a large land owner in both Rogers and Nowata Counties, said the 
Engineers’ offer of $150 an acre for irrigated land owned by the Todds was 
grossly inadequate. One Todd tract was described as section 25 (34-16). 

Mr. Roy Garis, Route 3, Claremore, Okla.: Mr. Garis, an operator of Garis- 
Jockran lease identified as section 30 (24-17) in Rogers County, had several 
protests. Mr. Garis said he was originally offered $1,795 for acquisition of 
land to the 664-foot level, but the Engineers now say they need to take only 
to the 651-foot elevation, although his tanks are located 653.8 feet, and his pond 
is located below his tanks. Operation is obviously going to be most difficult. 
His home place is located in section 25 (24-16) and he gave 3% acres of the 
surface to the Government for reservoir purposes. However, he did not transfer 
the minerals in this tract, and six producing wells are located on the 3% acres 
for which he has never received any compensation or offer of compensation. 

Mr. Garis also complains of inadequate compensation on a 90-acre tract lo- 
cated in sections 25 and 36 in Rogers County (24-16) on which $9,450 was 
deposited at the time of filing the condemnation suit. This same tract sold for 
over $25,000 6 years ago, and the compensation is regarded as grossly unfair. 

On an adjoining 20-acre tract, $1,366 was offered, but Garis is being required 
to pay back $766 for the equipment, leaving a net of $600 for the oil. He stated 
he could not understand why his 90-acre tract was being acquired when the 
Johnson lands adjoining it at 651-foot elevation was being subordinated. 

Marcus Dale, Nowata, Okla.: Mr. Dale is owner of a 300-acre farm of which 
200 is under cultivation, located in sections 11 and 12 (25-16) in Nowata County. 
The farm has been in his family since 1881, and is their home place, and he 
believes at least $150 an acre will be required to replace it, yet he is being 
offered only $114 an acre, plus the total sum of $970 for minerals which now 
yield an income averaging $30 per month. 

Jess Fairbanks, 517 West Seventh, Chelsea, Okla.: Mr. Fairbanks, operator 
of the Lela-Nicholson lease in Rogers County, located in section 25 (24-16), 
protests that the Government is seeking an easement only on a tract which 
has a well producing 15 to 16 barrels of oil daily, but this well will be com- 
pletely inaccessible to him when the reservoir is completed. The Government 
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is also taking his plant, and making unusable over 60 wells in the area, and 
he cannot understand why he is not entitled to a fee taking as opposed to the 
easement being sought. 

Senator Kerr. We will now assign 40 minutes to South Dakota. 
As I told you, we will return here at 2 o’clock at which time, if you 
have additional testimony, we will be glad to hear that. 

Mr. Minam. Yes, sir. We have some farmers here that I would 
appreciate very much if you would hear their testimony. 

Senator Kerr. | would appreciate very much hearing them. 

At this point I would like to say Senator Monroney was down 
here this morning. He had another committee that he ‘had to hold 
some hearings on and he asked to have his interest in this matter 
indicated. 

The record will be kept open for a brief statement by Senator 
Monroney. 

Congressman Edmondson, do you have anything further? 

Mr. Epmonpson. I will be back at 2 o’clock, Senator, at the 2 
o'clock hearing. Thank you. 

Senator Kerr. Senator Case, Congressman John McGovern will 
file a statement in connection with this South Dakota matter. 

Senator Case. Mr. Chairman, we have about a dozen South Da- 
kotans here, IT think, this morning. TI think T will start by giving 
the names of each and asking them to stand. And following that, 
Senator Mundt, who is here, and Senator Mundt has a very active 
interest: in this because he works on the Appropriations Committee, 
which handles these land takings from the money standpoint. Sena- 
tor Mundt has another committee, and he would like to make his 
statement. 

Congressman Berry is here from the Second District of South 
Dakota. After I have presented these people individually, then I 
think Senator Mundt and Congressman Berry would like to make 
a brief statement. Then we will call on the representatives of the 
group for such time as we have. 

Mr. Chairman, the landowners in South Daktoa are organized into 
two groups; that is, the Big Bend Association of Landowners and 
the Oahe Landowners Association. These are two areas, two reservoir 
areas, of the four dams being built in the State. 

Mr. Warren W. May will be the spokesman for the Big Bend 
Association. Mr. May, will you stand ? 

Mr. John C. Gates is the spokesman for the Oahe Landowners 
Association. 

Mr. Bill Holland of Pierre is president of the Oahe Landowners: 
George F. Bowman; Pearl Telford; A. C. Smith of Mobridge; Roy 
Houck, immediate past Lieutenant Governor. 

Are there any others in the group who have some in from the 
State whose names I don’t have? 

Joe Duffy and Senator Mundt. 

Would you like to make a statement at this time? 


STATEMENT OF HON. KARL E. MUNDT, U.S. SENATOR FROM THE 
STATE OF SOUTH DAKOTA 


Senator Munpr. Yes, thank you, Mr. Chairman. T am very much 
interested in these hearings and the close relationship between this 
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subcommittee and the Subcommittee on Appropriations on which I 
serve. We have the privilege of having on our Appropriations Sub- 
committee both the chairman and the ranking member of this com- 
mittee, and we have had these problems for a considerable amount of 
time. 

I think it might be interesting to point out, Mr. Chairman, that 
while the problems discussed by the representatives from Oklahoma 
deal, primarily, with oil, ours deal with ranch and farmland. 

I am sure that some of your subsequent witnesses are also going 
to diseuss the kind of problems that we have. I dare to express the 
hope that some day Senator Case and I may be here talking about 
oil problems in South Dakota, although, as yet, they are in the pro- 
spective and are not present. But we do have oil in South Dakota, 
although it is not at the moment a going concern in this area, 

But, as a matter of background, I would like to point. out that. as 
far back as in 1956, at least, Mr. Bill Holland, who is here today, was 
holding meetings on this problem up and down the river in South 
Dakota. 

Senator Case, Congressman Berry, and I attended a number of them. 
As a consequence of those and other information, on April 26, 1956, 
in our Subcommittee on Appropriations on Public Works we had be- 
fore us General I[tschner, who was then the Assistant Chief Engineer 
for Civil Works, and General Potter, Missouri River Division 
Engineer. 

This problem came up at that time as a matter of appropriation. 

I would like to read just a few passages from the hearings which 
began on page 1648 of them. 


Senator Munpr. I have one other question. It is related to the one that 
Senator Young asked, but due to the different problems affecting landowners, 
our landowners are constantly beleaguering me with this proposition: That 
both at Gavin’s Point and Fort Randall Dam and Oahe, whenever we have 
projects in the State, wherever the landowner resists the offer made by the 
Army Engineers and takes it to court, it is usually settled by a group of com- 
missioners appointed by the court. These commissioners or the court have al- 
lowed from 30 to 60 percent more than the Army Engineers have been willing 
to offer. 

Now, these landowners tell me, and it makes sense to me, that if the Army 
Engineers would up their offer for the land a little bit: No. 1, it would save 
the Government the cost of having to fight it out in court; No. 2, instead of 
having to pay a 30 to 60 percent increase, probably if you offered them 10 or 15 
percent more than you are now offering them, they would be willing to settle by 
your negotiated basis; No. 3, the landowners would get the money instead of the 
laywers representing them, who now get a big bite out of this. 

So that while it costs the Government a lot more it does not provide as much 
for the landowner. 


We discussed that at some length and then General Potter said: 


General Porter. Sir, the operation of taking of real estate is set up by law 
and precedent established by court cases, which we cannot violate. 

I ask unanimous consent, Mr. Chairman, that this portion starting 
on page 1648 and ending at. 1650 appear at this point in my statement, 

Senator Kerr. Very good. 

(The indicated portion of the hearings is as follows :) 

Senator Munpt. I have one other question. It is related to the one that 
Senator Young asked, but due to the different problems affecting landowners, 


our landowners are constantly beleaguering me with this proposition. That both 
at Gavin’s Point and Randall Dam and Oahe, whenever we have’ projects in the 
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State, wherever the landowner resists the offer made by the Army Engineers and 
takes it to court, it is usually settled by a group of commissioners appointed by 
the court. These commissioners or the court have allowed from 380 to GO percent 
more than the Army Engineers have been willing to offer. 

Now, these landowners tell me, and it makes sense to me, that if the Army 
Engineers would up their offer for the land a little bit: No. 1, it would save 
the Government the cost of having to fight it out in court; No. 2, instead of 
having to pay a 30 to 60 percent increase, probably if you offered them 10 or 15 
percent more than you are now offering them, they would be willing to settle by 
your negotiated basis; No. 3, the landowners would get the money instead of 
the lawyers representing them, who now get a big bite out of this. 

So that while it costs the Government a lot more it does not provide as much 
for the landowner. 

Now, the question is: Would it not be in the interest of economy for your 
appraisers or your attorneys or whoever represents you with the landowners 
perhaps to be a little more realistic in the offering price for the land in view of 
the fact that consistently the courts and the Commissioners have held out there 
that your offers are too low? 


INDEPENDENT APPRAISERS 





General Porrer. Sir, we tested that last year. We hired some independent 
appraisers of the highest technical qualifications, people in private life who had 
no interest in the corps. We even got one from Kansas City, one of the biggest 
in the country, to go up und appraise 10 selected lots on each side of Gavin's 
Point. Their appraisal was made some 3 years after our appraisal. 

Their prices, on the average, were about 5 percent higher than our earlier 
appraisal; however, there have been increases in land costs over a several-year 
period. We have changed our appraisals at Gavin’s Point to come up to the 
current appraisals, but it is only 5 percent increase, as I said. 

Senator Munptr. My question, Mr. Chairman and General, deals exclusively 
with farmers whose lands are being taken by the Government. The farmer loses 
that entirely and forever. It is all a matter of how much the farmer receives for 
the land which is being taken away from him by the right of eminent domain. 

Now, my question—and I think it is a very important one—is that we would 
save money as a Government by raising the offering price a little bit so that 
the landowner would not have to go to court and get a court settlement—and 
you correct me if I am wrong, but I think your records will show that the court 
settlements have been 30 percent, 50 percent, even higher at times, more than 
the Government has effered, and you are stuck with it. 

The only difficulty is that instead of the farmer getting the benefit of it, the 
lawyers, properly so, get a big bite out of it because they handled it in court. 

The farmer would get more and the Government would save money if we 
offered them a little bit more realistic current prices. How about that? 

General Porter. Sir, the operation of taking of real estate is set up by law 
and precedent established by court cases, which we cannot violate. 

Senator Munprt. It is the precedent by court cases that I want you to recog- 
nize. Facing those conditions would not the Government save money and the 
landowner be better off if we recognized the kind of world in which we live 
and the realities involved? 

General Irscuner. I would say, Senator Mundt, that our real problem is that 
we are procuring real estate on the theory of a willing buyer and willing seller 
and our sellers as a rule are not willing sellers, particularly in these days 
when they get fairly good prices for their land. 

Senator Munpr. If they have river bottom land, good land, homestead, you 
cannot blame them. 

reneral ItscHNnER. So there is a discrepancy in our procedures. 

Senator Munpr. It seems to me that an average that high, whether right or 
wrong, should be recognized by your appraisers and your operators and we 
would save a considerable amount of money in the aggregate for the Government 
and benefit the landowner. 

And no place in the Pick-Sloan Act was it anticipated that among the bene- 
ficiaries would be the lawyers of the area involved, but it is working out that 

yay. 

General Porrer. They are doing all right. 

Senator Munpt. I wish you would give some serious thought to the fact that 
this is an economy. 
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Senator ELLENpDER. He does not have much leeway. There are certain proced- 
ures he must follow. 

Senator Munpt. It is all a matter of latitude. When you get down to the 
meat, Somebody wearing a uniform arrives at a figure. 

General Porrer. But the lawbooks are full of these court cases where, even 
up to the Supreme Court, they have said that the value of land to the Federal 
Government will be on the basis of a willing seller, willing buyer, and that the 
going prices will determine what the land is worth. 

Senator Munpt. The going price is gradually being determined by the verdicts 
being issued by the court and commissions. 

General Porter. You, sir, are practically right. In practice you are right, 
but in practice as far as taking the real estate, | am impelled to do it in a 
certain way. 

General IrscHNER. Senator Mundt, I would like to call your attention to the 
fact, though, that when we do hire outside appraisers who are hot necessarily 
working for us, as in the case of Senator Young’s Lewis and Clark and Buford- 
Trenton Irrigation Districts, where local people selected one of the appraisers, 
and we selected the other man, they came to complete agreement. That price 
was not satisfactory to the local people and probably was about in the range 
of these that you considered to be inadequate. 

So apparently it is not so much the latitude that the appraisers have as the 
rules and policies under which they are working. 


NATIONAL APPRAISERS INSTEPUTE 





General Porrer. There is an institute called the National Appraisers Institute 
and not all appraisers can get in it, sir. They are just as proud of their pro- 
fession as a doctor or lawyer or a Senator. I know of a case where a high 
ranking officer tried to get an appraiser to change his figure and the appraiser 
worked for him, but the appraiser would not. 

Senator Younec. Mr. Chairman, with respect to these two irrigation projects, 
the matter was finally taken to the Secretary of the Army. The Secretary 
would not offer one dime more than the appraisers offered even though the 
Federal Government would save around $8 million. Remember, too, the ap- 
praiser’s figure did not take into account going-concern value. 

I think the Secretary of the Army was dead wrong in not offering at least 
something more than the appraiser’s figure in this case. 

Senator ELLENDER. You know, this is a good example, one that stands out: it 
demonstrates that when a project of this nature is in contemplation and to be 
built, we ought to have all that settled before we start. 

Senator YounG. You are absolutely right. None of these projects should be 
started until we have acquired the property. 

Senator HE LLeENDER. That is right. That is one thing I wish you gentlemen 
vould take note of, 

Senator Munpr. Throughout that, the Army makes a point that 
there is some precedent or some law under which they operate. For 
that reason, I am especially glad that this legislative committee is 

taking this good, hard look at it, because if there is something in the 
law which has created the results we have listened to this morning 
from Oklahoma, which we have heard a long time about from South 
Dakota, that system should be changed, 

Some system of appraisal cert: tinly should be developed to enable 
the Government to negotiate a fair price for this land about to be in- 
undated, without bringing to the owner the costly method of going 
into court on condemnation proceedings. And where that is done, it 
usually results in added expense to the Government. 

It seems to me that either by expressions of sentiment by this com- 
mittee and by our subcommittee we should bring this about, or if, as 
the Army Engineers seem to feel, there is something i in the law which 
restricts them to making these -ather parsimonious offerings in nego- 
tiation, that hearings like this and subsequent efforts should result in 
«a fair deal for the landlord, because we have the great American 
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tradition, certainly, that in this country the Government deals fairly 
and at arm’s length with its individual citizens. They should not be 
compelled to sacrifice their private property at an unfair price. 

I don’t want to take a lot of time, Mr. Chairman, because these wit- 
nesses have come here from South Dakota to express their specific 
problems. 

But I do want to express the hope and to offer my full cooperation 
that we can act, and act promptly, to eliminate from the law, if there 
is something there, the difficulties which have created this situation 
which is quite apparent, apparently in many States, whereby the Gov- 
ernment, through the Corps of Engineers, does not offer through nego- 
tiation either a reasonable or a realistic price. 

Apparently, it is unable to engage in what we legitimately call nego- 
tiation; because primarily the offer is not an offer to negotiate. It is 
an offer to take it or leave it and go into court. 

That is not my concept of what negotiation should mean. 

Thank you very much. 

Senator Kerr. Thank you, Senator Mundt. 

Senator Case? 

Senator Case. Congressman Berry, did you want to make a state- 
ment? 


STATEMENT OF HON. E. Y. BERRY, A REPRESENTATIVE IN CON- 
GRESS FROM THE SECOND CONGRESSIONAL DISTRICT OF THE 
STATE OF SOUTH DAKOTA 


Mr. Berry. Thank you, Senator Case, Mr. Chairman, and mem- 
bers of the committee. 

T only want to say that IT want to express my appreciation to this 
chairman who has been out in South Dakota, who has done so much 
on this problem, and to the members of the committee for taking 
their time. 

I am not going to take the time of the men from South Dakota who 
have come all the way in here to be present this morning. 

I shall only say that in my book it is a serious commentary on the 
system of appraisal that we have when none—and I say none—of those 
people losing their lands, their homes, and their properties are able 
to replace this property at the price they are receiving. 

I ask unanimous consent, Mr. Chairman, that. I may file my state- 
ment. 

Senator Kerr. Very good. 

(The statement of Representative E. Y. Berry referred to is as 
follows:) 


STATEMENT OF Hon. FE. Y. Berry, A REPRESENTATIVE IN CONGRESS FROM THE STATE 
OF SoutTH DAKOTA, ON CONDEMNATION PROCEEDINGS BY CORPS OF ENGINEERS 


Mr. Chairman, gentlemen of the committee, my name is FE. Y. Berry. TI rep- 
resent the Second Congressional District of South Dakota in the Congress of the 
United States, and I am serving my fifth term in such office. 

The eastern border of my congressional district is the Missouri River, which 
cuts the State of South Dakota in half. In the construction of giant flood con- 
trol dams on the main stem of the Missouri River, thousands and thousands of 
acres have been taken by the Corps of Engineers to be inundated forever in a 
giant program of holding back the flood waters of the Missouri River in times 
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of high water and distributing the flow evenly throughout the year, generating 
power, providing navigation, reclamation and regulated flood control. 

South Dakota has given up nearly a half million acres of her best, most valu- 
able lands for this project. The bulk of the land to be taken is first and second 
bottom land—land which has been built up through centuries of silting, creating 
a rich, subirrigated, timbered area, which is unsurpassed for production and 
livestock raising anywhere in the world. 

The bulk of the acreage taken for these dams has, down through the yeurs, 
been ranch headquarters. Because of the fact that the entire area is timbered 
and the native grass grows lush, it is unsurpassed for summer grazing and winter 
feed and shelter. In addition to this, there has always been an abundant supply 
of water. Nature has been kind to central South Dakota in providing breaks 
and upland pasture adjoining the riber bottom with shelter, abundant winter 
feed, and an abundance of good water. Thus has been built up all along the 
Missouri River in central South Dakota the best ranch area obtainable. 

What hus happened in the taking of all of this land for all of these dams 
has been that the Corps of Engineers has gone in there, using the yardstick 
of what a willing seller and what a willing buyer would establish the land 
value at, without taking into consideration adjoining grass areas which have 
been as much a part of the ranch as the ranch headquarters, without taking 
into consideration the value of the natural shelter, without taking into con- 
sideration the value of the water, the summer grazing and winter feed, and 
without taking into account that these are the homes of these ranch families, 
built and improved over the past 75 years, and now they are being required 
to move out and locate elsewhere. 

The history of all of this taking area has been that very few, if any, of 
the farmers and ranchers displaced from these river bottoms have been able to 
duplicate their outfits in any other location for the money they have received 
from the Government under the Corps of Engineers’ condemnation proceedings. 

Hundreds of these ranch owners have been forced to go into court and the 
court has increased the Corps of Engineers’ appraisals all the way from 25 
to 200 percent. 

This means, Mr. Chairman, that the basis upon which the Corps of Pnugineers 
is establishing their land values is incorrect. This means, Mr. Chairman, that 
the system should be changed, that the corps should be given a more realistic 
appraisal approach. If legislation is needed, then, Mr. Chairman, legislation 
should be passed. It is unnecessary, unfair, and un-American to force these 
ranch owners and landowners into court by the hundreds costing them thousands 
of unnecessary dollars to get their just payment for their lands taken. It is 
bad enough, Mr. Chairman, to take their homes away from them without then 
forcing them into court te get some protection from having their lands virtually 
stolen from them. 

Mr. Chairman, if legislation is necessary, I hope this committee will take 
the lead in starting the enactment of such legislation, and T can assure you 
the House will back up this committee and the Senate. 

As an illustration of the harassment to which these people have been sub- 
jected, To am attaching hereto and making a part of this statement a letter 
received today from one of the ranchers in my district whose ranch | have 
known for 30 years as one of the best in the entire State, the heart of which 
is being cut out by the taking for the Oahe Dam. The letter is marked 
“Exhibit A” and attached hereto. 

Thank you, Mr. Chairman, for this opportunity to appear. 

Senator Case. Mr. Chairman, in proposing that this hearing be 
held with an opportunity given landowners to appear before the 
Senate Public Works Subcommittee on River and Harbors Flood 
Control, 1 was prompted by the fact that we have received many 
letters of protest. 

I shall ask now that we be able to select some of those that are 
typical and place them in the record later on. 

Senator Kerr. Very good. 
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(The letters referred to are as follows :) 


Ravin Crry, 8S. Dak., May 13, 1960. 
Hon. FRANCIS CASE, 
Washington, D.C.: 


A number of stockmen have been and are affected by the land acquisition poli- 
cies of the Corps of Army Engineers. We would like to site to you the lack of 
consideration as to price and unethical methods used in land acquisition and 
protest to the Kerr committee the Army procedures and hope the committee 
will see fit to implement measures to correct inequities Caused by Missouri River 
development. 

THE Soutu DAKOTA STOCK GROWERS ASSOCIATION, 


MoprivGe, S. DAK., April 28, 1960. 

DAR SENATOR CASE: I am writing to you in regard to the appraisal made by 
the Corps of Engineers, on our ranch, which is located just across the river 
from Mobridge. 

Our ranch consists of about 11,500 acres, 5,000 acres of which I own, the bal- 
ance being leased ground. The corps is taking 1,830 acres of my land for the 
Oahe project, this includes all the alfalfa bottoms I have, the timbered shelter 
area, and all of the buildings. We have an all modern home, with good sewage 
plant, and a well that is 28 feet deep that has never been pumped dry. This 
water is also pumped to the barn and corral. Another well, same depth and as 
good, at the feed lot. (There have been attempts to drill wells on higher ground 
in our pasture with no success of usable water.) 

We are only 10 minutes out of Mobridge, our children have all gone through 
school, attending grades through high school. The boys help feed two loads of hay 
every morning during winter before going to school and have been tardy but 
once in 5 years. My reason for mentioning this is that one does not find 
ranches of this size and with this carrying capacity so near town and good 
schools. We are also but 10 minutes from a good sales barn, which is a very good 
advantage in the operation of our ranch. 

I have mentioned only a part of the ideal location of this ranch, with the 
Grand River bordering the north and the Missouri the east. If you should be in 
this area sometimes, we certainly would like to show you our ranch. 

The ranch was first appraised in October of 1956, as bids were to be let for 
the new Highway 12, which starts at the new long bridge and runs 6 miles 
through the middle of our ranch. Instead of purchasing the ranch at that time 
the corps asked for a construction permit. This permit states that our land 
would be appraised at the same value as before the highway was built. Also I 
was to be compensated for damages and inconvenience that would arise due 
to construction, up until the land was acquired. 

We have one large pasture which we were unable to use for 2 years because 
fences were taken down due to the building of the new bridge and the highway 
with its large “fill” that took a long time to complete. 

We disposed of 120 heifers (yearlings) in June, because due to fence being 
down, we could not keep separated from the bulls. 

The appraisal given us is also supposed to cover 200,000 tons of gravel which 
is in the “taking area.” This pit was open and used on Ilighway 12 before 
the Oahe project was started. 

Severance damage will be high on this ranch, as they are taking all of our 
natural shelter, feed bottoms, and leaving me with just the hills. My land that 
is left will be checkered with Indian land. 

I hired an appraiser, who is considered one of the best in the United States. 

This appraiser’s name is Mr. Vern Englehorn, Phoenix, Ariz. You have 
probably heard of this man as he has appraised the Wyoming Hereford Ranch, 
and many others. Eis appraisal of our ranch is as follows : 


Value of ranch before condemnation_—__—~ 3 $330, 000 
Value of ranch after condemnation___--~-~.------------ pis imcctm, OD 
Diminution in value, including severance damage as a result of the 

taking _____- sca gas aces aeeas a ote ash een eae ei 201, 000 


The corps appraisal of our ranch, including severance, gravel, highway dam- 
age, the land and buildings, amounted to $93,000. All the above mentioned facts 
were given to the appraisers, they also are aware that this ranch has been 
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taking in around $40,000 to $50,000 annually. The amount per acre offered me 
is about half of what a farmer can collect by simply letting his land lie idle and 
growing up to weeds (this over a 10-year period). 

The contract appraisers, hired by the corps receive $100 per day, plus expenses 
for testifying in court when these condemnation cases are heard. Just wonder 
if these ridiculous appraisals are made with this in mind? 

When these cases go to court it costs the landowner nearly 50 percent of his 
gain to pay court costs and ete. The full value of this land should be the 
amount he receives, not minus court costs. 

One more thing, we were told by people working for the corps that we would 
be unable to settle without going to court. This was told to us before an offer 
had been given us. 

I am sorry this letter has become so lengthy, but even so have not stated all 
the facts in the case. Am inclosing a picture of the ranch taken in summer, and 
one winter scene. 

Respectfully yours, 
A.C. SMITH. 


Brunt, S.D., May 13, 1969. 
Hon. FRANCIS CASE, 
Senate Office Building, 
Washington, D.C. 

DEAR Str: I wish to express my sincere appreciation to you for the interest 
you have shown us in our dealings with the Corps of Engineers and the taking 
of our land for the Oahe Dam project. We are deeply grateful to you for the 
introduction into Congress of Senate bill No. 2900. 

Although it is impossible for many of us to attend the hearing being held in 
Washington next week, we feei confident that you will do everything in your 
power to help our cause, and will hope to hear in the near future that you were 
instrumental in the passage of the aforementioned bill. 

Thanking you for the conscientious help you have given us, we remain, 

Sincerely yours, 
GENE L. and Evizabeti B. Hoye. 


Forr Prerre, 8S, Dak., May 13, 1960. 
Hon. FRANCIS CASE, 
U.S. Senate, 
Washington, D.C. 


DEAR SENATOR CASE: Since it is impossible for most of the citizens involved in 
the land taking for Big Bend Dam to be present for the Senate committee hear- 
ing on Monday, I should like to take this means of calling your attention to one 
matter involved. 

The matter referred to is the proposed game and fish irrigated waterfow] 
project in the LaRoche area. Much has been written and said about the need 
for irrigated agriculture in South Dakota. My husband, before his death last 
February, had for 5 years spent a great deal of time, money, and effort develop- 
ing irrigation in this area. With the help of the same men who helped my hus- 
band, I am continuing the project. The prospect that this could be confiscated 
for an irrigated waterfowl refuge simply flabbergasts me, as it does all who 
hear about it. The total disregard for the economics of the situation alone is 
appalling. The idea that land priavtely owned can be confiscated for such pur- 
poses is equally horrifying. 

I hope that you and your committee will give careful and judicious considera- 
tion to this matter and will see that such a trend on the part of Government is 
not desirable. 

May I add that your secretary in Pierre, Mr. Harold Schuler, has been most 
gracious and helpful with information and advice? 

Respectfully yours, 
EsTHerR CLARKE 
Mrs. Cornelius Clarke. 
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Jay’s Anstrract, LAND & TITLE Co., 
Mobridge, S. Dak., May 13, 1960. 
To Whom It May Concern: 


This is to advise I am a licensed real estate broker for the State of South 
Dakota and have been engaged in real estate sales and appraisal work for 
approximately 10 years. 

I have been a resident of Mobridge, S. Dak., for 37 years or since birth, and 
am well acquainted with land values pertaining to property in this area. 

In my real estate dealings with potential ranch buyers, experience shows 
that the primary concern of said buyers is water, shelter, and availability to 
schools and markets. 

I am well acquainted with the A. C. Smith ranch located northwest of Mo- 
bridge, having been over this ranch on many occasions. In my opinion this is, 
or was prior to the Oahe project, one of the finest ranches in the Northwest. 
It has “everything,” an abundance of good water, natural timber shelter which 
far surpasses any manmade barn or shed regardless of how elaborate same 
may be. * Said ranch consists of 11,000 acres and it is almost impossible to find 
another ranch of this size located as close to good schools, markets, and the 
other conveniences so necessary for ranch life today. The natural resources 
on this ranch also consist of an unlimited supply of good gravel, an item of 
prime importance and great value anyplace. 

While time does not permit me to detail a complete price on this unit I can 
say that in my opinion and based on my experience Mr. Smith is being offered 
about half of his true value. 

This letter is not to be construed as a detailed appraisal of said A. C. Smith 
unit but merely a statement of fact based on experience showing the loss suf- 
fered by this operator. 

The price offered Mr. Smith is unjust and unrealistic when compared to his 
production record and gross income. 

Your consideration of the facts in this case regarding land taken by the 
Corps of Engineers in this area bears investigation and will be greatly appre- 
ciated by the writer of this letter as well as others who know and appreciate 
true ranch value. 

Very truly yours, 
WILLIAM M. Jay, 
Licensed Real Estate Broker. 


OAHE REALTY Co., 
Mobridge, S. Dak., May 13, 1960. 
T'o Whom It May Concern: 


Mr. A. C. Smith has requested that we furnish him with this letter in regard 
to our opinion of his ranch. 

This ranch has been reputed to be one of the better ranches in this entire 
area or possibly in the entire State. 

This ranch has a location few units can equal. It is close to market, the 
buildings being approximately 7 miles west of Mobridge on a good gravel and 
oiled road. This has enabled Mr. Smith to educate his children in the Mobridge 
school system and still have them stay at home. 

This is a well-balanced ranch. It has abundant natural shelter, a good de- 
pendable feed base and a more than adequate water supply. It is the type of 
ranch most ranch buyers are looking for but few can find. 

If we had had the opportunity to list and sell this ranch we sincerely feel it 
would have been readily salable and would have brought a premium price on 
the market. Ranches of this type are rarely for sale and can never be replaced. 


G. WILBUR TURNER. 


Missourt River FepeRAL LAND BANK ASSOCIATION, 
Mobridge, S. Dak. 
FRANCIS CASE, 
Nenator from South Dakota, 
Washington, D.C. 


Deak SENATOR Case: A short time ago Mr. A. C. Smith wrote you a letter re- 
garding his ranch of which a portion is being acquired by the U.S. Government 
due to the construction of the Oahe Dam. Mr. Smith asked me to write to you 
giving you my opinion of his ranch, so that you would have an idea as to what 
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someone else besides the owner thought of the ranch. As Mr. Smith said some- 
times the owner is partial to his own, where an outsider sees it in a different 
light. 

I have been an appraiser for the Federal Land Bank of Omaha and manager 
of the Federal Land Bank Association office here in Mobridge for the past 104% 
years. During that period of time 1 have had an opportunity to appraise and 
evaluate ranches all over western South Dakota. 

I personally feel that Mr. Smith owns one of the better ranches that [I have 
ever had the opportunity to appraise or be on. The outstanding feature of 


- this ranch, and the ones which he will not be able to replace in this area after 


the taking by the U.S. Government are: Location, dependable winter feed supply, 
dependable water supply and distribution, and good natural shelter. 

The ranch is located close to Mobridge, about 7 miles northwest to the build- 
ing site and about 24% miles to where the land starts. This has always afforded 
a good and easily accessible market for the ranch both to sell the livestock from 
the ranch and to purchase the necessary supplies for the operation of the ranch. 
This location has also provided another thing that most ranches do not have, 
and that is accessibility to a good city school system. The children on this ranch 
have had the opportunity to stay at home and attend both grade and high school 
in one of the better school systems in the State. Five children have had or are 
having the opportunity to remain at home and attend school in the Mobridge 
public school because they have or do reside on a ranch with this location. 

Winter feed for this ranch is produced on bottoms along the Missouri River 
and Grand River. These bottoms are a very dependable source of feed. They 
benefit from spring runoff and also some of them subirrigate. Feed is produced 
on these bottoms during dry years when not produced on uplands. Also yields 
on these bottoms are higher than on higher position lands which surround 
these bottoms. <A dependable supply of winter feed is one of the more desirable 
features of any ranch. 

Natural shelter is also furnished by these timbered bottoms. They furnish 
sheltered areas where livestock can be fed with a minimum of labor and they 
will utilize the feed much better because of the shelter. Also there is no ex- 
pense to an operator of this ranch in maintaining shelter of this type as com- 
pared to manmade shelter. Cattle do not seem to be bothered as much from 
disease when kept under these conditions. An operator of a ranch of this type 
is not as worried about storms as an operator of an all upland ranch, because 
cattle caught out when a storm hits will drift to shelter. 

The water table on these bottoms is shallow. Wells can be easily dug at about 
any place the operator wants. In this way the distribution of water for effi- 
cient management of the ranch can be arranged at a very small cost. The supply 
is always adequate and the water is good. The Missouri River and the Grand 
River afford dependable supplies of water. The bank of the Missouri River, 
as it borders this ranch, is unusual in that it is shale and has a hard bottom. 
Cattle can drink from the river without wading in mud or running the danger 
of being caught in the sand. 

With the taking of the land by the U.S. Government Mr. Smith is going to be 
left with just a run-of-the-mill upland ranch. He will have lost all of his natural 
shelter and will be forced to rely on manmade shelter if he plans to try to oper- 
ate a year-round ranch. He will also have lost his dependable water supply, 
as wells on the higher ground have not proven too successful in this area. He 
will also have to use stock-water dams and haul water for home consumption. 
This can be very costly over a long period of time. The dependability of stock- 
water dams can be uncertain, as there are periods of years when very little water 
runs off into the dams. In my opinion the operation of the remaining portion 
of this ranch will be best suited for a summer pasture operation. 

The location is also not as good because the remaining portion of the ranch 
will be cut by several highways making it more difficult to efficiently operate 
the ranch. 

The homesite will lose a lot of its desirability because it will lose the timbered 
shelter that it has and also the good source of water. In a different location 
it will not be as attractive or as desirable. 

In my opinion Mr. Smith will suffer a very great loss when the U.S. Govern- 
ment acquires a part of the ranch because of the building of the Oahe Dam. 
He will lose what is in my opinion one of the best ranches in the area and wind 
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up with a run-of-the-mill summer pasture unit. This will affect his earnings 
the rest of his life. I feel that he is suffering a very great loss. 
Sincerely yours, 
Craig LERUD. 


RELIANCE, 8S. Dak., May 13, 1960. 
Senator FRANCIS CASE, 
Washington, D.C. 

GENTLEMEN: Tuesday, May 10 of this week, a man identifying himself as a 
Federal representative approached me, asking for detailed information as he 
said I was considered an average rancher. To quote him, “It will take only 5 
minutes of your time.” When he found out I had land in Big Bend Dam take 
area he said they couldn’t use my income history. I couldn’t possibly have filled 
out the detailed form as to income, weights of cattle sold, replacement cattle, 
machinery and whatnot without reference to back records and considerable 
time,. He stated it was for arriving at an average per acre income for appruais- 
ing land for dams. <A very inaccurate way I’d say if filled out in 5 minutes, from 
memory. 

When I had land taken for Randall Reservoir the appraiser found me sowing 
alfalfa 5 minutes before sundown and said my land had been appraised and 
if I didn’t accept the offer it would be condemned. He refused to look at land 
with me at a future time. I know there had been no vehicle over the trail lead- 
ing to the land for preceding 3 years so I don’t know how they looked at it to 
appraise it. 

I believe the appraisers should visit each landowner and go over the land 
and his operations with him and make an itemized appraisal, taking everything 
into consideration. They may consider this remote rough land of little value, 
but as a rancher I know I can, and do, leave cows graze there 12 months of the 
year without further feed or shelter and 89 percent of them raise a 500-lb. calf 
each year. 

In regard to leases that will be taken for dam and for replacement roads, 
recreation areas and whatnot, I think leaseholder should receive consideration 
as the land cannot be replaced by leasing and if replacement could be bought 
at present prices the interest and taxes alone would be from three to six times 
the cost of lease. And the balance of lease will often be shut off from water 
and reduced to a less economical unit to operate. 

I'm of opinion that the cattleman has and should operate on his own without 
price supports or restrictions. The taking of land for roads, dam, recreation 
areas, ete., in connection with Big Bend Dam is going to hurt worse than drought 
or low cattle prices ever did, 

Yours, 
MERRILL KARLEN. 


Harrorp, 8. DaK., May 13, 1960. 
Senator FrRANcIS CASE, 
Senate Office Building, 
Washington, D.C. 

DreaR SENATOR CASE: T am writing to you in behalf of our land along the 
river and our home place which will be in the Big Bend taking area. 

As we understand the people in the Oahe taking area are very unhappy at what 
they went through and how the engineers and appraisers done to them. 

It seems we should know when these appraisers are coming in advane, and 
that we should have something to say about the price of our land and our home 
as we had a very hard time struggling to make a home and it costs terribly to 
move and rebuild and not only this, but they’ve taking the hest bottom away 
from us people and livestock and putting us on flat land where there is no shel- 
ter of any kind; therefore as our Senator, we trust that you will fight for us that 
we might get a just settlement for onr home. If you have time, you can read 
this letter at the hearing. 

Sincerely 
Mr. and Mrs. Viren HAL. 
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PrerreE, 8. Dax., May 7, 1960. 
Mr. FRANCIS CASE 


Senate Office Building, 
Washington, D.C. 


DeAR SENATOR CASE: I want to thank you for introducing bill 2900 for us. 
It is a shame the way we have been treated on our land, there was nothing just 
about it. It looks to me like it Was communism in the worst form. 

Do you remember that fellow you picked up on the hill above Fort Pierre in 
the winter of 1945. Well, I was that man, and you remember we talked about 
the Oake Dam then. A friend of mine, Pearl Telford, has sent a petition and 
letter to Karl Mundt, which I suppose you will see. 

John Gates is an old friend of mine and a very good man. 

When you come to this country I would like to see you and thank you per- 
sonally. 

Sincerely, 
J. F. Durry. 


Fort Prerre, 8. Dax., May 14, 1960. 

DrAR SENATOR CASE: As Someone once said “You can take the boy out of the 
country but you can’t take the country out of the boy.” This truly expresses the 
feeling we had about our ranch operations before they were disrupted by the 
Oake Dam project. It was the life we loved, the business we knew well and are 
set up to work at, the way we chose to live and raise our family. Now it is 
gone. We are too old and inexperienced to do anything else and too young to 
die or retire. 

This letter pertains chiefly to our own personal experience in the land-taking 
procedure employed by the Corps of Army Engineers in the taking of our land 
and the tragic position in which we are left. 

Mr. Gates, our lawyer, has in his possession a letter containing the evidence 
we have submitted to him, concerning the unfair valuation of the land, itself. 

I hope you will, somehow, find the time, Mr. Case, to read both these letters. 
We feel very justified in our complaints and wish to extend to you our extreme 
gratitude for the personal interest you have shown toward our cause. 

Based on appraisal policy used by the Corps of Army Engineers, our land was 
supposed to be appraised at actual value. We were assumed to be willing sellers, 
they were willing buyers. We were given absolutely no voice in saying what 
we wanted for the land. We were merely told what they would give. How in 
the name of God, it can be assumed that we were willing sellers is enough to 
demand a congressional hearing. We had no choice, no hope of redemption of 
our home, no part in acclaiming or rejecting such land taking projects. All that 
was given us was the Communistic order, “this is your offer, it is the only one 
you will ever get—take it or your land will be condemned.” 

The offer on our land was one of the first to be made in the Oahe taking area. 
We didn’t have the advantage of learning of the “policies or procedures” used 
by the Army Engineers that those who followed had, later on, gained by our 
experiences. 

We consulted everyone and everywhere that we might learn something, just 
anything to learn what we could expect to help us decide whether to accept our 
offer, or let our land be condemned. We attended a special meeting held by the 
Oahe Landowners Association for this specific purpose. Some lawyer was 
present to try to inform the people as to the Corps of Army Engineers policies. 
And that’s all he knew—just the policies they had employed on other projects. 
No laws governing them or protecting us just “policies.” In other words, any 
infamous tactics to serve their purpose, they were free to use. We asked ques- 
tions of the. Army Engineers. It isn’t possible to live so long and know so little 
as they knew. 

We consulted lawyers, even they couldn’t advise us and so we stood alone. 
We were very disappointed in our offer. We knew the land to be worth much 
more to us. 

(Our offer was $30 an acre for 3 quarters of land—second bench grassland—all 
of it level except for one corner, approximately 50 or 60 acres—which rose up 
into the hills and contained a large gravel pit. A great quantity of gravel was 
later taken from this pit for a 14-inch-base gravel coat on the each access road 
to the dam, and for surfacing on the dam, itself. The chief real estate man at 
the Corps of Army Engineers offices, told us frankly that the gravel was never 
even appraised. ) 
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Of greatest concern to us was what would happen if we let our land be 
condemned. 

And it was impossible—impossible to learn if we would receive any payment 
at all for our land until the case was taken through court and impossible to 
learn how long it would take to bring our case to trial. We were defeated, we 
were treated as obstacles. We were maneuvered and badgered—not satisfied, 
into accepting our offer, because we could not stand the financial loss by taking 
the chance of losing our land and still not receiving payment. 

Anyone who calls this a free country as our ancestors meant it to be, should 
hang his head in shame and despair for such alienation of rights of citizens. 

We deplore the “brainwashing” tactics used by other countries. I dare anyone 
to deny the difference. 

Had the offers on the land all been made at the same time, we may have 
a chance to band together and make some demands. But here again, the 
Army Engineers handled the situation very diplomatically, to suit their own 
purposes. The offers were strung out over a period of several years—only one 
or two landowners approached at a time and maneuvered, so that they stood 
alone. 

So now we come to the bitter aftermath. We are still realizing the great 
depth of our loss as our predicament becomes more grave each day. For we 
have been unable to rehabilitate ourselves with the meager allowance for the 
land taken from us. We have driven hundreds of miles and looked at or inquired 
about every place listed for sale “by willing sellers’—and they are few and 
as a general rule—only the ones that are undesirable are left. 

Only a few weeks ago I talked to a real estate agent about ranches. He 
told me it used to be that they expended their efforts in selling land—now 
they expend it to find land that is for sale. 

These “willing sellers’ name their own prices and their own terms—and we 
do not have equal rights with the Army Engineers in saying, “Your offer is 
$30 an acre—take it or we'll condemn it and you'll get your money when we 
get around to give to to you.” We have been discriminated not only in selling 
our land, but in trying to replace it. Forced to sell—and forced to buy. 

Contributing greatly to our failure in being financially unable to rehabilitate 
ourselves, was due to the fact that after signing the option on our land, by 
necessity, we had to wait approximately 14% years before receiving payment 
for it. This forced us again into leasing back our home quarters from the Army 
Engineers at exorbitant lease rates for 2 years. Which used up the money 
realized on the sale of our own land—before it was ever received. Also, in 
leasing back the land—again by necessity—we lost our rights to file our 
claim for moving expenses and expenses incurred in trying to replace our land. 

The only concern I’ve heard mentioned ever, in rehabilitation was given the 
Indians. And they were allowed payment for rehabilitation—because they 
obtained their land by treaty. Well, what would give us better rights to our 
own land than by acquiring it through years of toil and sacrifice and payment? 
During these same years acquiring the livestock to earn our livelihood. Our 
land was being bought on contract. We still owed a good balance on it. So 
with the payment being made by the Army Engineers, it was in turn reverted 
back on the purchase price—leaving us emptyhanded—and costing us our oppor- 
tunity in building our future. 

We are displaced people in our own country. We lost our land, our oppor- 
tunity, our livelihood—our faith and our hope. The despair and desolation we 
have suffered—and the right we should have to be let alone—cannot be meas- 
ured in dollars and cents. Even to exclude the value of our land. 

Thousands of people have profited and benefited from these projects, and will 
continue to do so, through the years. It is impossible to pick up a newspaper 
without being reminded of this. Why then—for a project so supposedly worthy 
should it be necessary for the landowners who have donated their homes, to 
make the supreme sacrifice? Pushed out and forgotten. 

This is the despair we live with every day. I have seen it eat into our lives 
and I feel for the well-being of our family because of it. 

At the present time we are living in Fort Pierre. We were forced again to 
buy a house so thet we could have a roof over our heads and our 10 children. 
The only grasslind we’ve had to run our cattle on is that we lease back from 
the Army Engineers (on their terms) that is not inundated as yet by the dam. 
We are left with bare hillsides, no buildings, no shelter, no hayground and a 
diminishing pasture as the water level of the dam continues to rise to new 
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high levels. In trying to continue our operations under these conditions we 
have suffered a nearly 40 percent calf crop loss this spring due to extreme 
weather conditions with no facilities for proper handling. 
Without your helf, how can we possibly have any hope for our future” 
Sincerely, 
Mrs. ARTHUR METZINGER. 


PIERRE, 8S. DAk., May 7, 1960. 
Senator FRANCIS CasE, 
Senate Office Building, 
Washington, D.C. 

DEAR Sir: First we wish to extend our thanks for your tine work in intro- 
ducing bill 2900 in our behalf. We feel we have a good cause and are only asking 
for a fair deal. 

In regards to our place, we had a ranch of about 4,500 acres of which 2,400 
were appropriated. On this 2,400 acres was located our ranch buildings, hay 
grounds, farmland and winter qnarters. We have had this ranch in our fainily 
since 1890 moving on it when } was a boy of 4 years of age. Thus it really 
represents the life work of my father and my twin brother as well as myselt. 
My father and twin brother are now deceased but my brother's family are heirs 
to his share. We all had hopes of sending the ranch, intact, to our children. 

As it is the Government has just about put us out of business. Building and 
moving costs were so high, it took all we had to move up on the hills out of the 
bottom. Here we are in a very exposed position, with winds directly off Oahe 
Lake, which is definitely not good in the cattle business. 

When we were at the Corps of Engineers office at the dam, to lease back our 
land before our trial, they told us then almost to the penny what we would get 
for our land. How could this be, before a trial is ever held? It seems to us this 
should be investigated. Nor do we believe we should be required to lease back 
our lakefront. 

We were not allowed a jury trial, which we understand is illegal. We had 
asked for and was refused a jury trial. Why? 

I am too old to start over again as I was 74 years old in April. I still have 
a wife and two minor children to support. Social security has not covered me 
long enough to take care of this. 

It is a well-known fact here that not one person has been satisfied with the 
Government settlement, which speaks very well for itself. 

We believe an inquiry into this matter would be well in order. 

Sincerely yours, 
H. P. Rosrnson, 
Mrs. H. P. ROBINSON, Sr. 


P.S.—We also do not believe we should have to spend (as in most cases here) 
our land payment to collect it. Nearly every lawyer here charged 50 percent of 
what above what we were offered for our land. I mean, 50 percent over our first 
offer from the Government. I don’t think it right we should have to pay lawyers 
to take to court to collect what should be our payment for our property. I 
believe the Government should make this right with all landowners of the 
Oahe Dam. 

J. ¥F. DUFFY, 
H. P. Roprnson, 
Mrs. H. P. Roprnson, Sr. 


Mopriner, 8S. DAK., May 17, 1960. 
Senator FRANCIS CASE, 
Washington, D.C. 


DEAR Mr. Case: From time to time in your weekly report which we receive 
regularly, you urge us to inform you of our opinions, usually with the request we 
keep our letters brief. 

This letter will not be brief because it is impossible to tell of the unfairness, 
inconsistencies, and blunderings that are taking place in the Government’s acqui- 
sition of the land for the Oahe Reservoir, in a brief letter. 

Our land has been taken. We have had a lawsuit with the Government. We 
were very disappointed. If there is nothing that can be done to remedy our own 
situation, we hope we can be able to help make some remedies for others who 
will be affected by Government takings later on. 
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The lawsuit really opened our eyes. The landowner who is earning his living 
from the soil doesn’t have a chance. We are the owners of agricultural land and 
the improvements on it. The volume of business, the productivity of the land, 
the investment necessary to carry on a farming or feeding enterprise, the near- 
ness to town and markets, time lost in relocating, etc., have little or no bearing on 
the price paid for the land and improvements. 

We are told by the appraisers that they are buying real estate, not businesses, 
sentiment, ete. If they are not buying businesses, the rest of us cannot under- 
stand what the Government got for its $52,800 when they purchased Mr. Cribley’s 
nightclub. We all realized that Mr. Cribley’s property was classed as “commer- 
cial property.” But all of the people who have lived on the river bottom for 
years know that that particular piece of property was land stripped for the road 
grade fill, and the whole 45 acres had never had a crop on it. They also know 
the buildings and that they stood several feet under water in the flood of 1952. 
And that put together they had no more value than any other set of buildings 
along this particular take area. 

Just what magie is there in this title of “commercial property” that adds the 
terrific value? And if the Government buys one man’s business with the title of 
“commercial property,’ why not buy another man’s business with the title of 
“agricultural property’? Mr. Cribley did not lose his home, he had no equip- 

ment to sell at a loss, or water problems in relocating. For the money he re- 
ceived he could rebuild and be better off than he was originally. Why should this 
type of a joint be so much more valuable to the Government than a business 
producing food for the American people? For the money the farmers receive, 
we will be working for the next 10 or 15 years to be in as good a position as we 
were originally. 

The average price paid for agricultural property has been between $20,000 
and $30,000 for a quarter section of land with all of the improvements, the 
difference, of course, being mostly in improvements. We are complaining because 
the farmers lose their home, their livelihood, their business location (we realize 
the Government doesn’t consider farming to be a business), and are forced to 
sell their machinery at auction because they can’t afford to pay taxes on it and 
let it deteriorate until such time and if they can find a suitable place to relocate. 
We are complaining because if we have to move to town, a house that would 
compare for room and convenience, in our own case as well as others we know 
of, would cost between $18,000 and $24,000. Is it right to expect people to lose 
both their home and means of earning a living for the price of a home? What 
other businessman anywhere would be expected to sell his home, his place of 
business, and part of his inventory for the same amount as his home? 

Of course you know the law reads that we be compensated at a fair market 
value, if we were willing sellers selling to willing buyers. In the first place 
many of the people living along the river bottom would never be willing sellers. 
But this cannot be taken into consideration by the jury because they must assume 
that we are willing sellers. Before the jurors are sent out to reach a verdict 
they are instructed that they are not to consider the loss of business, the loss 
of time it takes to relocate, the loss the farmer must sustain when he is forced to 
sell machinery, ete. And, of course, all of the inconsistencies and unfairness 
which I will tell you about cannot be brought up before the jury. 

For instance, you cannot tell the jury that the pattern of Government acquisi- 
tion has been to first go to the old people with few years of life left who are re- 
tired and only living on the land, or the widows, or people with small acreage. 
These people invariably accept their offers because they are old and unable to 
fight back, or widows, or owners of property that couldn’t possibly make a law- 
suit worthwhile. These places are acquired anywhere from 1 to 2 years before 
those places which are in full operation. Then the Government uses the first 
settlements against the people who are operating a full-scale farming or feeding 
enterprise, telling the latter that they are not buying businesses, but real estate, 
and that the first have accepted their offers thereby showing their satisfaction. 
What else could these people have done? 

You cannot tell the jury of the Government’s inconsistencies in acquiring 
land. Let me give you an example of what I mean. Two men (let us call them 
Dr. Spiry and Mr. Smith because that is their names) have land that is needed 
for relocation work and also land in different locations that will be inundated. 


In one case all of the land was condemned about 4 years ago and in the other 
case none of it has been condemned yet. 
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In January several of us were condemned. On the other hand people all the 
way from our neighbors across the road to acquaintances 10 or 20 miles south of 
us (who will be inundated before our land) have not received condemnation 
papers yet. One young couple who purchased a ranch west of the river last 
fall or winter with the understanding that their place was to be condemned soon 
are still waiting and being forced to pay interest on u large sum of money which 
by rights they should already have. This particular couple has had seven sets 
of appraisers go over their property in the last 2 or 5 years. Siosi of us have 
had three or more sets of appraisers over the same period of time. tii the mean- 
time there is land farther south that is already being tlooded that hasn’t even 
been condemned yet. 

Why is this hop, skip, and jump way of purchasing necessary? Why can’t the 
Government start at the beginning and acquire the land according to the time it 
will be inundated? Why is it necessary to have a dozen appraisers prowling 
around for so many years’ To make things more disturbing, some negotiator 
comes With a lump stm figure and says he is sorry, but here is the offer, without 
as much as being required to tell how such a figure was arrived at. The farmers 
are not unreasonable. Neither are they stupid. It doesn’t seem like it would be 
too much to ask for them to be told how the offers are arrived at. We have 
nothing against any of the men who have dealt with us. They have a poor set 
of regulations to try to follow. 

Then there are intangible losses which the Government doesn’t take into con- 
sideration at all. There is the loss of security which the farmer feels he has in 
his land. There is the loss of neighbors with whom work, hardships, and 
pleasures have been shared through the years. (Many times the work shared 
is worth a lot in actual dollars and cents.) One of the hardest things of all is 
to live under the strain of not knowing when we will be bought out or required 
to leave. Most of the people do not have the kind of money required to go out 
and relocate before the Government buys them. And if they did, the ordinary 
farmer could not operate and maintain both places at the same time. 

Then to add insult to injury, the Government rents the land they have taken 
from us to strangers over the telephone without a written lease and said strang- 
ers plant restricted crops. We know this has happened in our own cause. Be- 
sides that, if this renter has a written lease by now, does that give him permis- 
sion to carry off the manure which we had scraped together for our own use last 
fall before the Government ever took us? 

In view of the fact that the people are going through hardships in losing their 
homes and land, couldn't the Government be considerate in a few little ways? 

1. Give the landowner a schedule or map giving the approximate year (bar- 
ring unforeseen trouble) his land will be taken. Then notify him 1 year in 
advance of a definite taking date. 

2. Appraise all lands to be acquired within a given zone within a reasonable 
time and give landowners the amount of the appraisal. Then the landowner 
could reinvest within 6 months to a year after the time the Government acquired 
and paid for the property and he would know the amount he could afford to rein- 
vest. At present the values of real estate change so rapidly that what may have 
been a reasonable appraisal 4 years ago couldn’t possibly cover replacement 
costs now. Why is it necessary to have between three and seven appraisals 
over a period of 2 or 3 years on the same property? (This is a small part of 
the waste that makes taxes so high.) 

3. Let the original owner use the land until such time as it is inundated if he 
so chooses, for an amount that his taxes would ordinarily be. The rent asked 
the original owners is completely unreasonable. 

1. Give the landowners a list of what the Government considers private prop- 
erty and what it considers to be Government property after purchase. For in- 
stance we feel like we ought to have a right to the manure, the alfalfa mulch, 
the plants, trees, or shrubbery that will die for lack of care, ete. And we feel 
as though it would be only fair that we have access to the place until we have 
time to remove these items of personal property. 

The second night after we had our auction sale the pump jack, the steel fence 
posts, and the best wire from around the feed yard were stolen. And the Govy- 
ernment makes no efforts to find out who did it. But Mr. Jackson, your Govern- 
ment lawyer made a big to-do at our lawsuit over the fact we sold the feed 
bunks which were and always have been setting loose on posts driven in the 
ground. They would have been stolen too, whether they were loose or not. 
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The Government wouldn’t need to spend years in investigating land acquisi- 
tion policies if they would use some commonsense, make a few laws that are 
practical for the times in which we live, and then enforce them equally. Two 
of our neighbors, Mr. Revheim and Mr. Schirber had a case with the Govern- 
ment before a commission about 18 months ago. To date they have not received 


a verdict. Why the delay? Wouldn’t it seem reasonable that a verdict should 
be issued within 30 days after the case? 


After having to go to court to fight for what is right, the landowner has little 
left of what should be his. 


I hope this gives you some idea of the grounds we have for our complaints. 
All of these things are a matter of common knowledge around Mobridge and this 
whole community. Most of these people are good friends and we are all equally 
bewildered and disgusted with the way the whole thing is being handled. If 
there is this much rot in the few cases we are familiar with, the sum total would 


probably be appalling. 
Very sincerely yours, 
HERMAN N. EKLo. 

Senator Case. Mr. Chairman, I think in view of Senator Mundt’s 
reference to laws, it ought to be pointed out that when the Govern- 
ment proposes to take some land for the rivers and harbors or flood 
control projects, that up to this time, generally speaking, we have been 
operating under the laws which are made with reference to the exer- 
cise of the right of eminent domain. 

Normally, that is not a matter which would come before this com- 
mittee. That would go before the Committee on the Judiciary. 

But because we have pending this omnibus bill which proposes to 
establish authorization for additional projects, and perhaps make ad- 
ditional dollar authorizations for projects presently under way, this 
committee does have a relationship to the problem. 

It is my thought that if we could have this hearing, we could have 
some of these problems highlighted, the nature of the problem. Per- 
haps we could get at the nature of the problem, and that relates partly 
to the practices and the policies followed by the Corps of Engineers 
in pursuing their appraisals and taking the land. 

I am hopeful that out of the statements made—and the reason I say 
this is because I hope those of you who are yet to testify will, if you 
can, suggest ways in which this committee either by directives in its 
report on the bill or possibly even by legislation, if it is something that 
this committee could deal with, can write some ground rules that will 
eliminate some of the evident injustices that exist. 

Now, sir the first spokesman of those coming from the State at this 
time, I shall call on Warren May, whom, I understand, represents the 
Big Bend Landowners Association. 


STATEMENT OF WARREN W. MAY IN BEHALF OF THE BIG BEND 
LANDOWNERS ASSOCIATION, PIERRE, S. DAK. 


Mr. May. Thank you, Senator. 

Mr. Chairman, gentlemen of the Senate, we wish to thank you for 
this opportunity to appear before you this morning. I might say in 
departing momentarily from my script that, as you gentlemen know, 
the Oahe Dam, which lies on the Missouri River, was commenced back 
in the year 1950, and the planning for that project originally started 
in the year 1945, 

I represent what is known as the Big Bend Landowners Associa- 
tion, a group of ranchers and farmers occupying some quarter of a 
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million acres where construction is to commence on the Big Bend 
project this coming summer. 

Again, departing from our script, although I have not had an 
opportunity to meet these gentlemen from Oklahoma who spoke this 
morning, | would like to say that, personally, I am dismayed at what 
I heard those gentlemen relate, because I can say, after spending sev- 
eral hundred days across the trial table from the gentlemen in the 
Corps of Engineers’ Office and the U.S. Attorney’s office tr ying cases 
in Federal Court involving several hundred tracts of land, that. it 
appears that the same shabby process that was used in the Oahe acqui- 
sition in South Dakota starting back in 1951 is continuing to be ear- 
ried on in the State of Oklahoma. 

In past occasions, even last week, in advising the members of our 
Big Bend Association who were using quite severe language 1 in their 
criticisms of the authorities in the Corps of Engineers’ Oflice, I said, 
“Now, fellows, it may well be that you gentlemen will be treated more 
fairly than our neighbors in the Ouhe area, because that project was 
started back in 1945 and the cost ran some 600 percent or so more 
than the original estimates. 

“Perhaps now, seeing that this is a new project where we are start- 
ing in 1960, you "will be treated differently.” 

But. it appears from what these gentlemen from Oklahoma have 
said that the same practices are being carried on. It leads to only 
one inescapable conclusion, and that 1s that the Corps of Engineers 
as no particular desire to treat. the landowners fairly; and that, in 
fact, they are attempting to purchase and acquire this land as che: tply 
as they can, regardless of how our citizens are being treated. 

Now, as far as the law, I do not think that the ‘Corps should be 
permitted to hide behind "the | law. 

It is true that the law says that only fair market value can be paid. 
But there is nothing to prevent them from making a fair and ade- 
quate appraisal and, in fact, giving fair market value. That is what 
they have not done. 

Now, it is my personal belief that — some improvements can 
be made as to the law, particularly as far as going market value or 
going concern value. 

In other words, nothing is given to a landowner for the disruption 
and his loss of a going business. 

For instance, recommencing a ranch, which will take 2 or 3 years, or 
in the case of these gentlemen from Oklahoma, changing over in their 
operations. But there is nothing to prevent the Corps from giving 
fair market value, 

Now, going to my script, I will speak very briefly and a little 
quic kly, because time is limited. 

First, on behalf of John B. Griffin, the mayor of the city of Pierre. 
I wish to file a statement and br iefly read it to you. IT believe most of 
you gentlemen are acquainted with him. He states: 

I wish, briefly, to urge the views of the city of Pierre, S. Dak., in a portion of 
the matters now before your committee. 

The city of Pierre urges that the Corps of Engineers in their acquisition prac- 
tices in the Big Bend area take no land other than that which is to be inundated 
or required for purposes of construction. That in the alternative, before any 


additional land is taken, adequate public notice is given and full opportunity 
is given to all parties to be heard. 
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Senator Case. Mr. May, could IT interrupt at that point. Does he 
say he wants the land limited because of the fear some will be taken 
from recreational purposes ¢ 

Mr. May. That is his primary concern. Briefly, his position is 
this: 

The economy of central South Dakota, particularly Pierre, by 
reason of being a small capital city where we have a great deal of 
exempt Federal and State property which is exempt from taxation, 
our economy has been severely damaged by this taking of hundreds 

of thousands of neres, 

Senator Case. 1 didn’t want to make your statement longer be- 
enuse we are limited in time, and T hope that you will perhaps put the 

rest. of the statement in the record. When you come to your own 
statement, take up your recommendations and just file the introduetion. 

Mr. May. Very well. [Continuing to read :] 

By way of rumor, we have heard that some 27,000 acres of productive bottom 
lands have been requested by a State agency for a game refuge. The city of 
Pierre has lost untold hundreds of thousands of dollars in purchasing power 
by reason of the takings in the Oahe area. It has been conservatively esti- 
mated that if this 27,000 acres is taken, it will reduce purchasing power in this 
area of approximately a million dollars a year. As a small capital city, which 
is occupied by a great amount of exempt Federal and State property, we can- 
not stand this additional blow to our economy. 

In closing, I therefore ask that you gentlemen closely survey the land 
acquisition practices in the Big Bend area. Thank you. 

(Signed) JoHN B. Grier, 


Now, as to my statement: My name is Warren W. May, and I 
practice law at Pierre, S. Dak., and appear on behalf of the Big 
Bend Association, Pierre, S sng This association represents the 
ranchers and farmers in the area affected by the Big Bend Dam. 

We respectfully urge that cine ation be given to these problems 
now facing the members of our association. Briefly, we have been 
advised thet our ranches and farms are to be taken as a part of the 
Big Bend project. However, we have not been advised as to what 
lands are to be taken, when such taking is to occur, the extent of 
taking, whether or not we will be permitted to continue living in the 
aren affected. In fact, we have not been advised as to the plans 
and intentions of the Corps of Engineers, in any manner, 

We recognize that the Corps of Engineers is faced with involved 
problems of administration concerning this and similar projects. 
ITowever, we respect fully urge that the corps on prior occasions has 
not displayed sufficient w illingness to attempt to solve these problems 
on an individual and realistic basis. 

As you gentlemen well know, we live in an “administrative age.” 
We all have mixed emotions as to the desirability of this situation, 
but we all recognize that no suitable alternative exists. You gentle- 
men, day in and day out, are compelled to delegate authority to 
administrative agencies. By the same token, you have charged these 
administrative agence ies, and the courts have enforced your charge, 
that such agencies act in a reasonable manner and exercise discretion 
in individual cases. 

We have observed the taking of hundreds of thousands of acres 
belonging to our neighbors in conjunction with the Oahe Dam project. 
It appears to us that. the corps has pursued the military practice of 
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following one unvarying method of handling its affairs relating to 
the acquisition of property rather than following a policy of evalua- 
tion, discretion, and attempting to determine each case on its respec- 
tive merits. 

We believe that such a policy is extremely detrimental, not only 
to our citizens, but to the prestige of our Nation. As mentioned 
above, we do not mean this to be entirely critical, but we respectfully 
urge that asa matter of administration, ‘that this body give considera- 
tion to Instructing the corps to carry out the following procedures in 
the taking of property in the Big Bend area and other t: aking area 
throughout our Nation. 

First, we urge that upon the commencement of this project that the 
respective landowners be advise when notices in condemnation are 
to be served upon them, In the Oahe area certain property imme- 
diately adjacent to the dam was taken by the corps in 1951. Other 
property immediately adjoining the taken property was not taken 
until 1956. During this interval of 5 years these landowners were un- 
able to receive any information as to when their property was to be 
taken. 

It is no secret that notwithstanding net worth, practically all 
ranchers are in partnership with their bankers. Bankers appear to 
take a dim view as to financing ranching operations that might be 
immediately discontinued. Yeti, when the property in question was 
taken some 5 years later, in discussing the value, appraisers for the 
Corps of Engineers contended in negotiation and in Federal courts 
that such property was of little value by reason that it was operated 
at 50 percent of full capacity. Needless to say, these proper ty owners 
could not fully operate and utilize their property while this imminent 
threat was present. We submit that there is no justification for this 
practice of not advising the landowners as to when their particular 
property is to be taken. 

Second, we urge that the Corps of Engineers practice discretion 
in determining their lines of taking. We understand that the general 
taking area will be at the 1,420-foot level. In addition, property will 
be taken several hundred feet beyond the 1,420-foot level. 

Inthe Big Bend area there are a number of families whose residence, 
feed area, and base of operations are 30 to 40 feec within the taking 
area, These areas, in fact, will never be inundated. The owners 
desire to retain such property or their desire is such that they will 
sign perpetual waivers and releases running with such realty to the 
effect of releasing the United States from any liability in the event 
whatever comes on such realty. 

Kxcluding these small acreages from the taking area will save the 
United States untold thousands of dollars and will permit these in- 
dividuals to carry on their present activities with consequent benefits 
not only to themselves but to the community in which they live 

Third, we submit that on prior oceasions, and more partic ularly 
in the taking of our neighbors’ property in the Oahe acquisition un- 
restricted and inadequate compensation practices were followed. As 
aresult a great percentage of the landowners were compelled to resort 
to litigation. ‘The increase in valuation found in the courts ran almost 
as a general rule anywhere from 35 to 200 percent by way of increase. 
ihese instances were not isolated, but occurred time after time. 
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Unfortunately, the landowner did not realize all of this increase as 
such litigation is extremely expensive. We see no good purpose in 
requiring landowners to spend thousands of dollars in expense to ob- 
tain wh: ‘ut is justly theirs. By the same token, it seems a tragedy and 
degrading to our democratic process when landowners are compelled 
to come into court and observe the Corps of Engineers employ so- 

called expert witnesses at $125 a day in teams over extended periods 

of time. On occasions these trials have lasted 20 or 30 days, and the 
Government has expended thousands of dollars by way of expense in 
an attempt to uphold unrealistic and inadequate appraisals. If but a 
fraction of this money had been used for payment, these cases could 
have been easily settled without this unnecessary expense to both the 
landowners and our country. We urge that in this appraisal process 
that, the appraisers cal] upon the landowner and discuss his operation, 
learn his problems and method of operation, attempt to discover the 
productive characteristics and capacity of his operation, and then 
make a realistic and fair appraisal. 

Fourth, we urge that consideration be given by the Corps of Engi- 
neers to the problem of compensating those parties who will lose large 
acreages of leased governmental and Indian lands. These partic salar 
ranchers now utilizing such leases have in many instances held such 
lands for half a century. The governmental lessors in the past have 
been extremely anxious to lease such lands and have welcomed the 
payment of rentals. These ranch operations are keyed to the utiliza- 
tion of these leased lands. To suddenly take such lands without any 
compensation results in severe hardship, and although these parties 
have no vested interest as such in these lands they, in fact, have a moral 
interest. which should be recognized by our Government at the time of 
severing this property from the long accustomed users 

¥ ifth, we urge that the Corps of Engineers in their condemnation 
process take no realty other than that which is to be actually in- 
undated and that which is actually needed for purposes of construc- 
tion. It has come to our attention that the Corps of Engineers has 
entertained taking certain beautiful and highly productive bottom 
land which is not actually needed for any legitimate purpose in the 
Big Bend project, merely by reason of the fact that such lands are 
so valuable that some other governmental agency may wish to use 
them for some purpose at a later time. It is well known that a land- 
owner cannot successfully resist a taking of the Corps when the Corps 
contends that the area in question is to be inundated or is needed for 
purposes of construction. We think it is highly unfair, deceptive 
and improper, to take more land than is actually needed and then 
deliver such land to some other governmental agency, whether such 
ayency be Federal, State, or local. This improper procedure not only 
dec eives the public but deceives our elected Representatives, you gen- 
tlemen, who attempt to evaluate these projects on their respective 
merits. We have been advised that the South Dakota Game, Fish, 
and Parks Department. is desirous of having the Corps of Engineers 
condemn some 27,000 acres in Hughes, Stanley, and Lyman Counties 
for a game refuge. This proposed extended taking has been con- 
demned by the county commissioners and elected representatives in 
the affected area. It has been further condemned by local civic groups 
who well recognize that the economy of central South Dakota has 
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suffered greatly by reason of necessary takings in the Oahe and Big 
Bend areas. This proposed taking is the proverbial straw that breaks 
the camel’s back, We submit that if any particular agency is desirous 
of taking realty that the merits of the proposed taking should be 
submitted to our citizens’ elected representatives and they then deter- 
mine the necessity, if any, that the Corps of Engineers should not be 
permitted and, in fact, should be expressly instructed not to take more 
realty than is actually needed for purposes of inundation and con- 
struction. 

Sixth. We further urge that the Corps of Engineers notify the 
landowner before coming upon his premises. That they contact the 
landowner and obtain his permission, that they discontinue the prac- 
tice of sending teams of appraisers over private property without 
permitting the landowner to participate in such examination. We 
further urge that appraisers be selected on the basis of their ability 
to make fair and proper evaluations as to property. 

Again, this goes to the complaint of the gentlemen from Oklahoma. 

It appears that on prior occasions the appraisers of the Corps of 
Engineers have been selected for their primary ability to charm 
jurors and divert. proper inquiry as to the value of property. 

IT submit, gentlemen, from much experience, and I hope that word 
is not misunderstood when I say “much experience,” that the ap- 
praisers of the Corps of Engineers are primarily selected for their 
ability to charm jurors, and to part and parry the thrust of cross- 
examination. 

(Discussion off the record.) 

Mr. May. We believe the taking of the property of our citizens 
is too important to our democratic process and strikes too closely to 
the heart of our free Nation to be made a game which in the end 
can only result in a financial loss to our respective citizens and a conse- 
quent loss of their respect of our democratic process. 

Seventh. Further, we submit that the Corps should be instructed 
in the valuation precess to give consideration to “going concern 
value.” 

This is one aspect where the law might be changed, gentlemen, 
which might bear some consideration in the Judiciar Vv Committee. 

It is well know that thousands of dollars by way of expense, and 
experience worth thousands of dollars, is required to turn a physical 
rylant into a successful going concern. Not only does the Corps of 
Regie appraisals fall below “true market value,” but assuming 
that “true market value” is realized, this amount in no way compen- 
sates a property owner for what they have lost by the taking of a 
going operation. 

Your Federal Power Commission, your other rate-making agencies, 
gentlemen, they all give a value to going concern value. Yet, in our 
eminent domain law the property owner is given no consideration for 
this matter. 

We think serious study should be made by you gentlemen or by an 
appropriate committee of this Congress to reev: aluate and then estab- 
lish by legislative direction, new rules as to the method of compen- 
sating landowners where the power of eminent domain is exercised. 

Fighth. Lastly, we urge that in deter mining the amount of money 
needed to complete a project in any of our 50 States where substantial 
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areas of realty are to be taken, that hearings be had by you gentlemen 
as to the general value of realty in such area to insure that adequate 
estimated cost. is projected. It appears that on past occasions various 
taking agencies have improperly concealed the full cost of various 
projects in an attempt to obtain your initial approval. ‘Then, when 
appropriations are made for such projects, in an attempt to minimize 
cost, the landowners are subjected to unfair and unrealistic appraisal 
polici ies. We believe, we have faith, that you gentlemen, our elected 
representatives, can better determine fair and realistic evaluation 
policies than permitting the various agencies to make such evaluations 
free from your supervision, 

I thank you, gentlemen, on behalf of these people who occupy ap- 
proximately a quarter of a million acres in central South Dakota. 

Senator Case. Thank you very much, Mr. May. 

Next, we will hear from the Oahe landowners. Mr. Holland, were 
you going to speak, or is Mr. Gates ? 

At this time, | think if the chairman proceeds with the plan to 
have a hearing this afternoon, that eventually we can hear from some 
of the others this afternoon. 

Senator Kerr. Yes, sir. IT feel this way about it, Senator. These 
people from South Dakota, Oklahoma, and Kentucky, have come here 
from a long way. They have matters that are very near and deat 
to their hearts and, therefore, they are of importance to this com- 
mittee, 

While T hope that we can do it in less time, if we can’t, you go ahead 
now, Senator, until a quarter of 12, and then we will hear from Ken- 
tucky for 30 or 40 minutes. What we don’t get this morning, we will 
get this afternoon. 

Senator Coorer. 1 appreciate very much your statement of your 
willingness to hear all these witnesses. We thank you. 


Senator Case. This is Mr. William Holland, the president of the 
Oahe Land Association. 


STATEMENT OF WILLIAM HOLLAND, PRESIDENT, O0AHE 
LANDOWNERS ASSOCIATION 


Mr. Honttanp. Mr. Chairman, Senator Case, members of the sub- 
committee, might I say that we heartily concur with every word that 
has been said by Warren May because I was in the Pierre City audi- 
torium when the Big Bend Landowners Association was formed. I 
am a charter member and 5 years president of the Oahe Landowners 
Association, and I am inclined to think that I know wherein I speak 
when IT read you this brief statement that I have prepared. 

However, before I forget, I would urge that this committee start 
an immediate investigation of the land acquiring practices of the 
Corps of Engineers. 

As president of the Oahe Landowners Association, I am most grate- 
ful to have this opportunity to appear before this committee. May I 
say that we are not mad at anybody, but to say that the landowners 
in the Oahe taking area are disappointed, dissatisfied and disgruntled, 
would be putting it mildly. The percentage of cases that have gone 
to condemnation as compared with the few that have settled either 
on the first offer or by out-of-court negotiations, speaks for itself, 
and Tam sure that the Corps of Engineers has the record on that. 
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On May 14, 1957, Senator Case advised me by letter that he had 
been advised by Colonel Hayes of the U.S. Corps of Engineers that 
the court awards over the appraisals had been from 43 percent to 47 
percent over and above the Corps of Engineers appraisals, and I do 
not believe, Senator Case, that this includes the case of Pearl Telford 
who is here today, wherein his award was something over 200 percent 
by jury trial, 

I submit to you gentlemen that appraisals are inadequate in sub- 
stance and certainly inefficient in the amounts offered. There is no 
consistency in the manner in which the cases are attempted to be 
negotiated out of a 

It seems that some can settle while others can’t. Two ranches 
with which Iam leant ar will expain this point. 

The topography is similar. The use is similar. One is consider- 
ably larger than the other. The larger unit was settled out of court 
for $72 an acre. The smaller unit was appraised for $28.58 an acre, 
and the owner has been unsuccessful in negotiating for anything but 
a small increase. And T might say here that [am the owner of the 
smatler tract. 

By no stretch of the tmagination can anyone in his right mind see 
a difference of $43.42 per acre in the two ranches. 

In the Lois Almond case which comes to mind, upland grass was 
appraised for more than river bottom hay land. An island belong- 
ing to a good friend of mine was purchased, one of the very first pur- 
chases they made, for $10 an acre. 

In my own case, the taking of 2,157 acres of my ranch is just about 
like taking the motor out of your car and throwing the keys in the 
river. You can’t go any place. 

Thank you. 

Senator Case. I call next on Roy Houck, former Lieutenant Gov- 
ernor. Roy, would you like to speak at this time ? 


STATEMENT OF ROY HOUCK 


Mr. Houck. Mr. Chairman, gentlement of this committee, I, and 
those that are with me are very grateful for this opportunity to ap- 
pear before you. My name is Roy Houck. lam president and man- 
ager of what is known in South Dakota as Triple U. Inc., which is a 
corporation whose stockholders in their entirety are my family. We 
are engaged in the operation of ranching in South Dakota. 

Our ac reage is in excess of some 30,000 acres, approximately of 
which about 21,000 is aulje went to the Missouri River watershed. 

However, tod: iy I won’t come before you in my own behalf. Hlow- 
ever, Tam prepared, if some of you should wish to question me rela- 
tive to my own and my corporation’s negotiation with the Corps. I 
come to you today in the spirit of friendliness and in the spirit of co- 
operation, realizing that the wheels of government turn slowly and 
the mechanics sometimes are delayed in achieving what we would like 
to achieve. 

T would like to make some suggestions perhaps to make or further 
better relations between the landowners and the negotiators and the 
Corps of Engineers. 

Primarily, one suggestion I would like to make—and Senator 
Mundt and Senator Case touched upon it—and that is maybe we need 
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some implication of legal procedure or changing of laws. I hope that 
this committee will see fit to channel those bills or whatever require- 
ments may be made to the proper committee so that that may be done. 

As I have been informed through the right of eminent domain, the 
policy that must be followed in acquiring land from the individuals by 
the Government is that it is a case of a willing buyer and a willing 
seller. 

In the vast majority of cases—and I think it is well over 98 per- 
cent—it is a willing buyer and an unwilling seller. So there, in itself, 
is a false concept. 

Further, I would like to say that in establishing values wherein they 
use other sales of real estate or property in determining values of 
condemnation or negotiation or appraisals, that also the figures that 
are used of land that has been acquired by the Government be con- 
sidered in determining values of adjoining property, because some- 
times this is a very material factor. 

Now, in following through, I know in visiting with some of the 
people representing the Corps of Engineers that they, too, would like 
to see more leniency extended them in negotiating with the people. I 
would like to suggest through legislation, if necessary, that this be 
given consideration. 

I would like to further suggest that a closer relationship be worked 
out with the corps and the people affected to the extent that the people 
affected are kept more abreast of the policies and the prograins of the 
corps so they can plan their operations and operate efficiently. 

In the operation of a cow ranch, you can’t change your procedure 
in a few short days or a few short weeks or a few short months. It is 
a long-range program, and its being disrupted can create great hard- 
ships upon the landowners affected, primarily when they are forced to 
liquidate their livestock because of land being taken from them on a 
depressed market. 

If they are fortified or if they can get relocated to hold their live- 
stock, well and good, but if they are liquidated in a depressed market, 
it creates a further hardship on this. 

We in South Dakota haven’t been able to find—and I don’t think 
it is available—the type of land that we are losing to be relocated 
upon, and it entails other expenses such as additional improvements, 
additional development of watersheds and additional conservation 
practices, which are available by nature on the land primarily that is 
being inundated by these projects. 

When I say that, I mean we have in South Dakota—and it is gen- 
erally along the Missouri River watershed—what is known as the 
most unique, balanced ranch operation in this entire Nation. I say 
that. because the record will prove it. I mean by that “balance,” those 
ranchers provide four things that are very essential in the operation of 
a cow ranch. 

One is adequate shelter. 


The other is adequate winter feed that is provided on the river bot- 
toms along the river. 


The other is adequate summer grazing, which are in the bluffs ad- 
jacent to the river. 


And the other is adequate water. 
Those four things are essential to any cattle operation. 
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I hope that through the cooperation of the members of this com- 
mittee and the Corps of Engineers and the people involved, that a 
better working relationship can be worked out so that we can over- 
come these problems. 

It isn’t that we stand before you condemning the program or con- 
demning the development of rivers. We realize that this is progress, 
and it is perhaps something that we must yield to. 

But we also realize that there are some of these things that are 
maybe outmoded in the articles of eminent domain that should be 
studied and revamped and brought up to date. 

With those thoughts in mind, Mr. Chairman and gentlemen of the 
committee, I again want to express our appreciation. We are grateful 
for this opportunity. 

Senator Case. Thank you. 

Senator Kerr. Thank you very much, Mr. Houck. I appreciate 
what you have said. I appreciate what you have said about the 
Corps. I have told our people in Oklahoma that in my judgment, 
that the Corps wants to do what is equitable and just. 

I am convinced that in the operation of their acquisitions in the 
Oologah Reservoir that they have fallen short of that. My great 
hope is that out of these hearings can come a better realization on the 
part of the landowners of the program and a better understanding on 
the part of the Corps that these problems are acute. 

They do involve American citizens and landowners; that the 
strength of our Government depends upon the sum total of the de- 
votion and respect and affection of the people of this country for 
their Government; and that we must in the operation of these pro- 
grams do so in a way that will not result in a lessening of people’s 
love and devotion to their Government. 

I think the approach you have given us, Mr. Houck, is very con- 
structive and one worthy of the most careful consideration by the 
Corps. 

I thank you. 

Mr. Houck. Thank you, Mr. Chairman. 

Senator Case. Mr. Chairman, I see it is a quarter of 12, and I am 
sure some of the others want to be heard and should be heard, but I 
appreciate your suggestion that we can resume this afternoon. 

bares Kerr. Thank you, sir. Very good. 

At 2 o’clock we will reconvene and we will start then with the al- 
location of additional time to Oklahoma, South Dakota, and to Ken- 
tucky, if Kentucky does not get through by 12:30, when we will 
recess these hearings. 

Senator Cooper? May I say to my friends from South Dakota, 
Senator Cooper is another very able member of this committee who 
has spent long hours in its sessions and its work and has advised 
us of similar interests in this principle on the part of his constit- 
uents in Kentucky. We are glad to now hear from him. 

Senator Cooprr. I thank you, Senator Kerr, and members of the 
committee. 

I want to say that with us today is my colleague, Congressman 
Frank Stubblefield, who represents the First Congressional District 
of Kentucky. I will make a brief statement, and then I would like 
for Congressman Stubblefield to open the discussion. 
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Senator Kerr and Senator Case, last year I talked to you about the 
problems facing the cities of Kuttana, Eddyville, and Cadiz, which 
we were going to bring before the committee today. I know that you 
will remember that the Barkley Dam is now under construction on 
the lower Cumberland River in the southwestern part of Kentucky 
and in the First Congressional District. ; iu 

Those whose lands have been taken by the construction of this dam 
have had great problems, but they have been working them out with 
the Corps of Engineers. 

The problems that we want to discuss with this committee today are 
the problems of those whose lands have not been taken, and the way 
in which the construction of Barkley Dam and Reservoir affects three 
small cities. Two of them are located in Lyon County, Ky., named for 
Matthew Lyon, who settled in that county after he left New England. 
They are Kuttawa and Eddyville. Eddyville is the county seat. The 
other community affected is Cadiz in Trigg County. 

When Barkley Dam is constructed, Kuttawa and Eddyville will be 
partially inundated. The people who live in the parts which will be 
inundated have been forced to leave, and to leave and relocate, and 
new locations for them have been established. But a great part of the 
two towns will be left above the taking line, which is 379 feet. 

At present, the Illinois Central Railroad goes along the present 
boundary of the river. The Corps of Engineers proposes to relocate 
the railroad on the banks of the new reservoir between the residual 
parts of Kuttawa and Eddyville and the reservoir, and just as close 
as it can be to the parts of the towns which are left. In fact, in 
Kuttawa, it will be very near a schoolhouse, and it will be near the 
Baptist Church. Senator Kerr, | know you are a Baptist, as I am. 

Senator Kerr. I will tell you that enters into serious force, 

Senator Coorrr. The first point the people of these cities want to 
make is that there should be another relocation of the railroad, on 
higher ground in the rear of Kuttawa and Eddyville. 

T have visited there cities tw ice, in meetings with their people. I 
think without question that the relocation of the railroad they ask, 
should be made. 

There are other problems. One relates to sewage disposal and other 
problems are the relocation of roads and schools. But first I want to 
bring to the attention of this committee the importance of relocating 
the railroad. 

This is the last chance that the people of these towns will have to 
plead their case. The Corps of Engineers has negotiated and has done 
as well as it could under existing authority. 

Some of these situations are borderline, and I assume the Corps of 
Engineers are waiting for directions from the committee. These are 
very serious questions : that will affect the future of these two counties 
and these communities, and 1 know that this committee will give these 
witnesses every consideration. 

Now, I will introduce Congressman Frank Stubblefield who repre- 
sents this district. I have met with him dozens of times on these 
issues. He has worked hard on them and I am glad to introduce him 
to the committee. 

Senator Kerr. We are glad to have Congressman Stubblefield. He 
is no stranger to this committee. His effectiveness and service in every 
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matter concerning his district is well known to us, and he has a 
mighty high rating with us, and we are glad to have you, Congressman, 
and hear what you have to say. 

Senator Cooper. May I say one thing, Senator Kerr. These people 
are from the TVA area. I would like to say to the people who are 
here from Kentucky that Senator Kerr was the chairman of the com- 
mittee which considered the TVA self-financing bill, and he did great 
work for you. 

Senator Case also worked very hard on that matter as did our other 
colleague here, Senator Muskie, from Maine. 

Senator Kerr. Senator Muskie, did you have something ? 

Senator Muskie was prompted to say you resemble a very distin- 
guished American from another day, but that due to the slight differ- 
ence in the political philosophy of the two of you, he will not identify 
him. I just can’t think of his last name. I think his first name was 
Cal, as I remember it. 


STATEMENT OF HON. FRANK A. STUBBLEFIELD, A REPRESENTA 
TIVE IN CONGRESS FROM THE FIRST CONGRESSIONAL DISTRICT 
OF THE STATE OF KENTUCKY 


Mr. Srups_erieLp. Mr. Chairman, as Senator Cooper has told the 
committee, we do have many problems down there. This morning I 
would like to read a short statement on just one of them, that is, the 
relocation of the railroad. 

But before I do that, I would like to ask your permission to recog- 
nize the people who are here from down in that area: 

Mr. Phillip Glenn, mayor pro tem of Kuttawa, Mr. Evan McGraw, 
consulting engineer for Lyon County in the city of Kuttawa, Mr. Bill 
Mason, property owner of Lyon County, Mrs. Corinne Whitehead, 
executive secretary of the Lyon County Housing Commission, Mr. 
Tom McGraw, president, Trigg County Development Association, a 
civic organization in Cadiz and Trigg County. 

I believe that is all. 

Mr. Chairman, may I proceed with my short statement ? 

Senator Kerr. Yes, sir. 

Mr. SrupsierteLD. It pertains only to the relocation problem of the 
T}linois Central Railroad. 

Mr. Chairman and members of the committee, we are deeply grate- 
ful for this opportunity to lay before you the need for this authoriza- 
tion of a change in the proposed relocation route of the railroad in the 
area immediately upstream from the Barkley Dam in Lyon County, 
Ky. The Corps of Engineers has determined that they have no alter- 
native under existing law to a routing which will be definitely injuri- 
ous to the future economy of the area and will do a grave and non- 
compensable additional injustice to the almost 100 families above the 
“taking line” in the town of Kuttawa. 

Other witnesses will set forth the specific details of the route author- 
ized under existing law and the alternative route for which we are 
pleading. 

Unquestionably, the Barkley Dam will benefit the lower Cumber- 
land, Ohio, and Mississippi River areas, and the Nation in terms of 
flood prevention, navigation, power, and conservation and sound uti- 
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lization of natural resources by far more than its cost. That the lives, 
hopes, and plans of the men, women, and children who must be up- 
rooted to make way for this great public works project have been 
shattered is accepted as a necessary sacrifice. 

But that the remaining residents of the area should see the future 
hope for recovery and development forever blocked by the relocation 
of the railroad is not, should not, and cannot be accepted as either 
necessary or just, since there is a reasonable alternative—an alterna- 
tive which will increase the cost of relocating the railroad by only 
about 15 percent, but which will alleviate to some degree the present 
injustice—an alternative which can be expected to permit the eco- 
nomic development of the area and in time produce revenues far in 
excess of the cost. 

The particular rail line in question is used almost entirely to haul 
steam coal in open gondolas, Some 19 trains of around 150 cars 
each passing the front yards and within about 225 feet of a high 
school is not a reasonable or justifiable arrangement. 

_ The need for the change we are requesting is real and the proposal 
is sound, is reasonable and is, I sincerely believe, in the best interests 
of the Nation as well as the affected area. 

Thank you, Mr. Chairman. 

Senator Kerr. Thank you, Congressman. 

Will somebody from the corps exhibit the map of this area for 
us so that we can have the picture of it as we hear the statement of 
the witnesses ? 

Mr. Srussiertecp. Mr. Chairman, do you want to take time now 
to hear some of these witnesses ? 

Senator Kerr. You have 30 minutes. 

General, is alignment A the one which has been tentatively ap- 
proved ? 

: This map will be made a part of the record. In the red (dash-dot) 
line it shows the relocation of alignment A as suggested by the corps; 
and the blue line (long dash), which is the relocation of alignment 
D, is the one being recommended by the witnesses. The yellow line 
(standard railroad symbol) shows the existing railroad. 

(The map referred to faces this page.) 

Senator Kerr. All right, Congressman. 

Mr. Srupererimenp. Mr. Chairman, the first witness that I wish to 
present is Mr. Philip Glenn, mayor pro tempore of the city of Kuttawa. 

Senator Kerr. All right, Mayor. 


STATEMENT OF J. PHILLIP GLENN, COUNCILMAN AND MAYOR 
PRO TEMPORE, KUTTAWA, KY. 


Mr. Guenn. First, we want to thank you gentlemen for showing us 
the courtesy of letting us come here and present this problem to you 
and discuss it with you. 

We have many other problems which affect us and the lives of our 
people. With your permission I would like to mention them. 

First, is the matter of the water and sewage system and the sewage 
disposal of the residual section of the towns. The next is the matter 
of the connecting highway between the various segments of the com- 
munity that would be left. Next, is the matter of adequate school 
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facilities for the various communities. Then we have a factor which 
is of a physical nature in that because of the early purchase of the 
real property within the city of Kuttawa, we have lost 42 percent of 
our tax revenue effective this year, so that we are faced with many 
other things which we would like to mention. 

I have a statement concerning the relocation of the railroad that 
I should like to read to you. As a preface to it, I would like to say 
that it does affect me personally, as well as being a member of the 
community. 

In my own case the corps has already acquired by purchase the busi- 
ness which I operate of hardware, furniture, and building materials, 
as well as all of the other commercial units of the town with the excep- 
tion of two. So that if we are to continue as a community, it is neces- 
sary that we have some means of relocating and of maintaining the 
residual area, 

The two of the units that are left, one of them is a funeral home, and 
directly across the street from the funeral home, Senator Kerr, is a 
Baptist Church. 

Senator Kerr. Say that again, now. 

Mr. Grenn. Two of the units that will be left include a funeral 
home which I own, and directly across the street is a Baptist Church. 

Senator Kerr. Is that accidental ? 

Mr. Guienn. Well, it helps to have a funeral home close to the 
church. 

Senator Kerr. Which one of them is located there for the accom- 
modation of the other? 

Mr. Gienn. The church located first, sir. 

The present routing of the railroad would pass within less than 300 
feet of these two buildings, as Senator Cooper pointed out a short 
time ago. 

Senator Coorrr. How far now is the railroad from the church and 
funeral home ? 

Mr. Guenn. It is less than 300 feet according to my information. 

Senator Cooper. Between the old route or the new route? 

Mr. Guenn. The proposed route that is presently involved, not the 
one that is proposed today. 

Senator Case. Mr. Chairman, if it isn’t carrying this a bit too far, 
I would like to ask how far is the Baptist Church from the river? 

Mr, Guenn. From the river at the present time? It is not too long 
a walk, about four blocks. 

(Discussion off the record.) 

Mr. Gienn. The combined loss that would be suffered by the 
church and by me, personally, because of the nearness of the railroad, 
if the railroad is built as it 1s presently planned, would be more than 
10 percent of the cost, the excessive cost of the new route over the 
present route. Do I make myself clear? 

Senator Kerr. Have they offered payment of 10 percent to cover 
the damage of the relocation? Has it been determined which institu- 
tion’s patrons would be more greatly disturbed by the nearer location 
of the railroad ? 

Mr. Gienn. I would say it depends on the type of meeting they 
are holding, sir. As we understand it, it is estimated that the pro- 
posed rerouting of the railroad will cost $1,300,000 more than the 








44 LAND ACQUISITION POLICIES 


present route. The figure I am giving you is based upon a relation- 
ship of the decreasing usable value of these two buildings, the Baptist 
Church and the funeral home, which under the present plan will not 
be purchased by the corps. 

But I have a prepared statement signed by all six of the council- 
men of the city of Kuttawa—that is the total membership of the city 
council—by the chairman of the Kuttawa Planning and Zoning 


Commission, and by the president of the Kuttawa Citizens Relocation 
Committee, 


(The statement referred to is as follows :) 


We, the undersigned councilmen of the city of Kuttawa, Ky., comprising 
the entire membership of the Kuttawa City Council, which is the governing 
body of said city, hereby designate J. Phillip Glenn, councilman (and mayor 
pro tempore), to speak for and in behalf of the city of Kuttawa before the Public 
Works Committee of the U.S. Senate, and at such other times and places as 
may be proper and desirable, on matters pertaining to the relocation of the 
Illinois Central Railroad; and on any and all other matters affecting the 
problems of the relocation of the city of Kuttawa and of its citizens due to the 
construction of Barkley Dam and the impoundment of Barkley Lake. We 
favor relocation of the Illinois Central Railroad along the proposed route to 
pass north of the Kuttawa Lake relocation site and near Suwannee Furnace 
Church, Sunnyside School and Fairview Church, for many reasons, among them : 

1. It will remove the railroad from its present proposed position near and 
in the main street of the residual (unpurchased) portion of Kuttawa, enabling 
the properties to afford views of the lake rather than views of an unsightly 
railroad fill varying in height up to 18 or 20 feet. It will eliminate the noise 
of long, heavy freight trains (the ICRR is primarily a coal carrier) which 
would disturb public worship in the Kuttawa Baptist Church as well as the 
daily lives of all the residents of residual Kuttawa. 

2. It will release for lakeshore type development more than 7 miles of lake 


shore that will be cut off by the railroad route along the lakeshore through 
Kuttawa. 


Mr. Guenn. That, gentlemen, seems to me to be a matter just of 


good business for not only our community but for any development 
of such things. 


3. It will open for full boat passage from Barkley Lake two large bays, 
namely, Sodon Creek Bay and Poplar Creek Bay, that would be cut off by the 
lakeshore route through Kuttawa. 

4. The proposed route north of Kuttawa Lake site passes through an area 
more suitable for industrial and commercial development of the relocation 
sites for both Kuttawa and Eddyville. 

5. The route proposed will not pass through any part of Kuttawa or any 
part of any relocation site and, therefore, will permit a more orderly relocation ; 
since construction of the railroad will not disrupt the community as it would 
if the construction of the railroad were along the lakefront through Kuttawa, 
which would require clearance of the business section and much of the residen- 
tial section of Kuttawa months or years sooner than under the new route 
proposed. 

6. The route along the lakeshore through Kuttawa will pass through and 
seriously affect the $69,000 low-rent housing project in the Mineral Mound 
section of Kuttawa; the route north of Kuttawa Lake site will leave Mineral 
Mound and the housing project undisturbed. 

Signed at Kuttawa, Kentucky, this the 14th day of May, 1960. 

Noah T. Cole, W. G. McConnell, J. Philip Glenn, Otha Lee Munsey, Neal R. 
Sexton, E. G. Whittington. 

We concur in the above statement of the city council of the city of Kuttawa, Ky. 

Charles M. Melton, chairman, Kuttawa Planning & Zoning Commission ; 
W. T. Davis, president, Kuttawa Citizens Relocation Committee. 


Mr. Guienn. I would like to put these things in the record. 
Senator Kerr. Very good. 
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(The letters referred to are as follows:) 


Kuttawa, Ky., April 16, 1960. 
Senator JoHN SHERMAN COOPER, 
Senate Office Building, Washington, D.C.: 

Strongly urge that final authorization for Barkley Dam guarantee fair treat- 
ment for residents of valley to include sewage disposal and filtered water systems 
for both relacation and residual sites of Kuttawa and Eddyville, Lake Shore 
Drive, relocation of railroad to take advantage of community assets and not 
destroy lakeshore or relocation sites, adequate school facilities in each com- 
munity, sufficient Federal funds to replace taxes lost by early purchase taxable 
property in towns and county. Congress and USCE are taking these things 
and others from us. We feel the United States should recognize its responsi- 
bility to alleviate the sacrifice of our people. We thank you for your past 
assistance and respectfully ask your continued help. 

Separate messages for each of the following signatures : 


J. PHimip GLENN, 
Councilman and Mayor pro tempore, City of Kuttaiea. 
Noau T. CoLe, 
WILLIAM G. McCoNNELL, 
OrTnaA LEE MUNSEY, 
NEAL R. Sexton, 
E. G. WHITTINGTON, 
Councilmen, City of Kuttawa. 


City or Kurrawa, Ky., 
May 14, 1960. 
Hon. FRANK A. STUBBLEFIELD, 
Washington, D.C. 


DEAR CONGRESSMAN STUBBLEFIELD: Your telephone call of yesterday in regard 
to new location of the I. ©. Railroad behind the hill at Kuttawa. I have talked 
with quite a few of our people and they seem to think that this new location 
would give the property owners in Kuttawa some relief of the loss which they 
must bear. I believe this would be a good plan. 

With very best regards and thanks for your efforts in this cause, I am, 

Yours very truly, 
R. P. WHITTINGTON, 
Mayor, City of Kuttawa, Ky. 


Eppyvite, Ky., May 14, 1960. 
Re relocation of the Illinois Central Railroad in Lyon County, Ky. 
Mr. Evans C. McGraw, 
Engineer, Rowe & Co., Inc., 
Kuttawa, Ky. 

DeaR Mr. McGraw: According to my information, you will accompany a dele- 
gation from Kuttawa to attend a hearing before a congressional committee con- 
cerning the proposed relocation of the Illinois Central Railroad near the Old 
Suwannee Furnace, north of the present city limits of the city of Kuttawa, and 
north of the city limits of the new city of Eddyville. 

Considering the facts as I know them and the comments of the persons that 
I have heard speak with reference to this matter, I am sure that the people of 
Lyon County favor this relocation, rather than the proposed relocation through 
the main street (Oak Street) of Kuttawa. 

Will you please convey this message to the congressional committee, our Sen- 
ators John 8S. Cooper and Thruston B. Morton and our Representative, Hon. 
Frank A. Stubblefield. 

With thanks for your cooperation in this matter, I remain, 

Very truly yours, 
Rosert A. Wuirte, 
Judge, Lyon County. 


EppyYVILLe, Ky., May 15, 1960. 
To Whom It May Concern: 


For years Eddyville and Kuttawa have been connected by two roads, Kentucky 
93 and U.S. 62. With the building of Barkley Lake this connection is even more 


56057—60—_4 








46 LAND ACQUISITION POLICIES 


strategic from the standpoint of economy of the county, scenic beauty and tourist 
attraction. In brief the key to the success of the whole area is a Lake Shore 


Drive. To lose this connection now will be a tragedy this generation will not 
overcome. 


VIRGINIA SMITH, 
RUSSELL SMITH, 
Chairman, Lyon County Housing Commission. 
Mr. SrussierreLp. Mr. Evan McGraw is the consulting engineer for 


I.yon County and city of Kuttawa, and can answer any technical 
questions that might arise. 


STATEMENT OF EVAN McGRAW, CONSULTING ENGINEER, 
FOR LYON COUNTY AND CITY OF KUTTAWA, KY. 


Mr..McGraw. I have the unenviable and unique position in this 
particular case to be put in the position as opposing the U.S. En- 
gineers on some questions. 

1 would like to have it clear right now that I have no intention 
whatsoever of opposing. My position is that as far as I am able, I 
will try to acquire what I can for the citizens of Lyon and Trigg 
County. 

Within the limits of permissive venture, I think our Corps, our 
Nashville district, has done a wonderful job; but I will agree with Mr. 
Houck of South Dakota that within the limits of the legal structure 
they operate under, maybe sometimes it isn’t possible for them to do 
what they would humanly like to do. 

There are things that I think they would well like to do if they had 
a precedent or if old regulations or control measures would permit 
them to. 

In our particular case, in Lyon and Trigg County, the bulk of the 
land that our engineers must acquire has been acquired. Some of 
the landowners are satisfied and others are disgruntled as they are in 
most cases. But, primarily, our problem is not one of land valuation. 
The big question we have unsolved at present, and it is in the proc- 
ess of being solved to a certain extent, is the replacement of like facili- 
ties. 

That word “like” in the directive that instructs the engineers, the 
corps, in what it can and cannot do, is a very treacherous word. 

We as citizens, and I as an engineer representing various and sun- 
dry groups in western Kentucky, feel that probably to serve our needs 
we do not need facilities replaced as like facilities. The whole usable 
area has been contracted considerably by the construction of this Lake 
Barkley. With the acquisition of the lands necessary for Lake Bark- 
ley, 41 percent of Lyon County has gone into the Federal hands; 38.6 
percent of Trigg County has gone into Federal possession. This 


makes an enormous impact on the economics. 

The land taken by the engineers, acquired by the engineers, on 
this last move is probably the best producing land in the two coun- 
ties. We have some land that through proper conservation practices 
in the last 10 or 15 years has come up to more nearly the value of some 
of the river bottom lands. 
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But the corn land in these two counties primarily is river bottom 
land. The roads that serve the intercounty seat areas of this com- 
munity or these two communities have been roads of long standing. 
They are trails that used to follow the old steamboat trail, and, as 
such, they go up and down the river. 

Now, as the engineers are acquiring the land along the Cumber- 
land, and as TVA did on the Tennessee, they are destroying a great 
part of the usable miles of public roads in these two counties. 

TVA in their venture some several years ago, when they built 
Kentucky Lake, were in my estimation considerable of a gentleman. 
They replaced roads not necessarily in the valleys where they were 
destroyed, but they built other roads in the counties, in Trigg County 
particularly, where needed. 

We would like, if possible, at this time to make a request of this 
committee that if the engineers do not have authority at present, that 
they be given authority to relocate such roads as are necessary to 
properly develop Lyon and Trigg Counties. 

hat entails considerable milage of county roads, some few miles 
of, as we say, Highway 56, which is an orderly, good State highway, 
maybe a few miles of four-lane road. It is imperative that if the 
remaining citizens of Lyon and Trigg Counties ever expect to recover 
and bring the economy back to the point where they are no longer 
pauper counties, that we be given some assistance at this time. 

I think within the structure of controls that the engineers have, 
they probably will not be able to do this— 

Senator Casr. Why do you say that? 

Mr. MeGraw. Senator Case, the engineers are instructed to replace 
facilities in kind. The facilities that we will need after the reservoir 
is constructed cannot satisfactorily be replacement of the road which 
is presently along the river. We must have a better road so we can 
develop the lake shores. 

One of these roads in particular that is in both Lyon and Trigg 
Counties is a road, that was built with money furnished by TVA 
when Kentucky Lake was constructed. That will be completely put 
out of use by Barkley Reservoir. We would like to have equal mileage 
in usable places to replace these roads, either a dollar allocation to 
the county or dollars allocated to engineers to replace facilities. 

Senator Case. Have you made any estimate as to what the cost 
would be if these highways were relocated as you have suggested ? 

Mr. McGraw. I have estimates of all county roads, Senator, in a 
report that is presently in Washington. I will be glad to give you a 
copy of that. 

Senator Casr. Do you know what the proposed relocation of the 
railroad would cost ? 

Mr. McGraw. The proposed relocation of the railroad, if I have 
the approximation, is about $7.5 million. With the new suggested 
route that we are asking for, $8.5 million, probably. 

I don’t think, actually, that the engineers would want. the road 
located on their original location. It will be a hard road to maintain. 
It will have a lot of protection along the fields. 

Senator Kerr. Are you talking about the railroads ? 

Mr. McGraw. The railroad now, Senator. Line A, as located, which 
is the logical one for the railroad for the cheapest, is the road as 








48 LAND ACQUISITION POLICIES 


located; and if I understand it right, the engineers will build, if not. 
instructed, something else. I don’t think they want to do that because 
I don’t think they want to meet this problem. I don’t think they want 
the expense, actually. 

The suggested alternate route, in our opinion, is considerably better 
for the ultimate good of the vicinity, for the good of the railroad, and 
for the good of the Commonwealth of Kentucky and the area around 
it. 

It. will leave for development about 814 miles of lakeshore which 
will be completely out of use if they use line A. 

In this relocation of towns and in the acquisition of lands for the use 
of the reservoir, under the present regulation that the engineers 
operate under they can only buy such lands as are needed for the 
reservoir. In the case of the city of Kuttawa, that was roughly along 
the line along Main Street. 

To get the railroad above the reservoir, it has to go between eleva- 
tions 375 and 378, which will put that. immediately along the lands 
that they did not buy and have no way to pay damage on. 

Senator Kerr. Have what ? 

Mr. McGraw. And they have no way to pay damage. They are 
not. authorized to pay damages above contour 378. 'To operate the 
railroad through that section, after the lake is built, they must put it 
at about elevation 378. So you have 110 families left in Kutawa which 
will be damaged immeasurably if the railroad is left along the front 
of what property they have remaining. 

J think it would be not. desirable, I don’t think the engineers would 
want it. because they are reasonable people, and I think within the 
limits of the structure they operate under they are doing a wonder- 
ful job. 

But. we are asking, if we may, that certain authorizations be given 
them so they can do what they think would be the proper thing on 
sewage disposal, railroad location, relocation of highways, and things 
of that sort. 

I thank you, gentlemen. 

Senator Kerr. Senator Cooper wants to ask a question. 

Senator Coorer. What is the population or what was the population 
of Kuttawa before Barkley Dam caused the relocation of part. of its 
people? 

Mr. McGraw. In 1940, when Kentucky Lake was constructed, 
Kuttawa was a town of about 11,000. 

Senator Kerr. How many ? 

Mr. McGraw. I mean 1,150. 

Senator Coorer. What part of the population will be required to 
move ¢ 

Mr. McGraw. About 50 or 60 percent. 

Senator Coorer. That part is relocating ? 

Mr. McGraw. They have to go somewhere. 

Senator Coorer. How far away from Kuttawa is the relocation site ? 

Mr. McGraw. With the addition of a road across Lake Kuttawa, 
it is immediately adjacent to the northwest of the present townsite. 

Senator Cooper. The present route of the railroad is along the 
riverbank, isn’t it? 

Mr. McGraw. Yes, sir. 
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Senator Coorrer. And the route, the location which the corps pro- 
poses, is at the edge of the 378 line, adjacent to the residual part 
of Kuttawa / 

Mr. McGraw. They are proposing to move it back of the new site 
of the relocated Kuttawa. 

Senator Cooper. Will it run along what is now a main street in 
Kuttawa / 

Mr. McGraw. It is the main street. 

Senator Coorer. It is the main street of Kuttawa é 

Mr. McGraw. Yes, sir. 

Senator Coorrer. And it would be adjacent—— 

Mr. McGraw. That would be the railroad bed. 

Senator Cooper. It would be adjacent to the remaining residual 
part of the town ? 

Mr. McGraw. It would touch one corner of it, yes, sir. 

Senator Coover. Would it inhibit in any way the development of 
the lakefront ? 

Mr. McGraw. Well, it would preclude any development along the 
lands that Kuttawa presently owns on lakefront which is lakefront 
in that area. 

Senator Cooper. So it would cause an additional loss to that which 
accrues to the town because of the fact that over half the people have 
to move; the proposed location of the railroad would even inhibit 
the development—— 

Mr. McGraw. Certain developments, yes, sir. 

Senator Cooper (continuing). The development of the waterfront ? 

Mr. McGraw. Yes, sir. 

Senator Coorrr. Now, the location which you recommend and 
which the people recommend would be in the rear of the residual 
part of the Kuttawa, as well as the relocated town to which the people 
are moving? 

Mr. McGraw. That is right, and it would open considerable lands 
for expansion of Kuttawa. It is back of a hill from the new site of 
the town. 

Senator Cooper. In addition to the fact that people who live along 
the main street will lose in many instances their businesses on the part 
of Main Street. which would be taken, they will now have next to 
them a railroad with hundreds of cars passing every day, and it will 
also be next to private homes, churches and the high school / 

Mr. McGraw. That is right. All of the traffic or 95 percent of the 
traffic on this railroad, Senator, is hauling finely ground coal to the 
atomic energy system plant at Paducah and for shipment on the lake, 
and it isa very undesirable cargo to have passing by your front perch. 

In this particular area the prevailing winds are from the south- 
west, and that is exactly the west wind you could have to get coal 
dust in the houses remaining in Kuttawa, from the coal cars. And 
the high school also would be affected adversely the same as the re- 
maining property. 

Senator Coorer. What is the attitude of the Illinois Central toward 
the two locations, that is the Corps of Engineers location, and the 
alternative which you are recommending upon behalf of the city, and 
which the Mayor is recommending ¢ 
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Mr. McGraw. I have no definite information as to the Lilinois 
Central’s desire, but I see no reason on earth why they shouldn’t prefer 
a line that was much easier to maintain. 

I think either line would be acceptable, and the proposed new route 
is a lot more desirable from an engineering standpoint. Thank you, 
gentlemen. 

Mr. Srussiertetp. Mr. Chairman, Mr. Tom McGraw from Trigg 
County would like to make a statement. 

Senator Kerr. All right, sir. His statement will wind up this 
morning’s hearings, and then we will come back at 2 o’clock, at which 
time we will allocate time between the three areas again, and also we 
will hear at that time from the Corps of Engineers. 


STATEMENT OF THOMAS McGRAW, PRESIDENT, TRIGG COUNTY 
PLANNING AND DEVELOPMENT ASSOCIATION, CADIZ, KY. 


Mr. THomas McGraw. Mr. Chairman and gentlemen, my name is 
Tom McGraw. I am president of the Trigg County Planning As- 
sociation, Cadiz, Ky. 

I would like to thank you for this opportunity to appear before 
you, not in a technical way, because I am not qualified to do that, cer- 
tainly not in a legal way, because I am not an attorney. My occupa- 
tion 1s insurance. 

Senator Kerr. You don’t have to disclose any confidential informa- 
tion. 

Mr. THomas McGraw. I want to be sure that you understand my 
qualifications, sir. 

Senator Kerr. All right. 

Mr. THomAs McGraw. I am not speaking as an expert on any mat- 
ter pertaining to this question. My concern, of course, is in the com- 
munity in which I live and which I represent. Due to the fact that 
the Government action against my particular community has de- 
finitely made an impact, the impact is so great that the economy of 
our section which is primarily agric ultural will have to be changed, 
forcibly changed, I might say, in order that we might exist. 

Senator Kerr. How far is your town from Kuttawa ? 

Mr. Tuomas McGraw. We are about 20 miles apart, sir, south. 

Senator Kerr. All right. 

Mr. THomas McGraw. Our problems in Trigg County are iden- 
tical, with the exception of the railroad, with our neighbors in Lyon 
County. 

Mr. McGraw, Evan McGraw, who has just spoken to you, is a rep- 
resentative of our county as well as Lyon County. The technical in- 
formation on this loss to Trigg County ‘has been presented by him in 
formal application on March 12 of this year to the U.S. Corps of 
Engineers. 

The thing I would like to say to you at this time, at this particular 
time, is that I concur with what has been said ‘here-this morning in 
regard to the ability of the Corps of Engineers to adequately do the 
job that is assigned to them. 

Now, for some 2 years or more I have been actively engaged with the 
engineers primarily on the Nashville, Tenn. level; that is the office, of 
course, that has jurisdiction over my section of the country. 
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I would like to say for the record that it has been my pleasure, my 
good fortune, in dealing with these gentlemen to find that they are 
fair. They are understanding. They would like to do something for 
us, and I am sure they would like to do the same thing for other 
people, other places, particularly South Dakota, and so forth. 

Senator Kerr. That is the first time that Oklahoma has ever been 
called that, but that is all right. 

Mr. THomas McGraw. I meant to include Oklahoma, sir. 

Senator Kerr. That is why I say that. 

Mr. Toomas McGraw. I just couldn’t think of the name. 

Senator Kerr. That is all right. 

Mr. THomas McGraw. But I feel that these gentlemen have been 
hampered to a great extent by possible legislation or a lack of legis- 
lation, and, as I say, I am not an attorney. I cannot speak on the 
legislation aspect. But it is my impression from talking with these 
gentlemen many, many times and getting the impression that they 
would like to do certain things which they are prohibited from doing 
due to their directives that it would be a great step forward in our 
progress if due consideration was given to werkalke legislation in 


order that these men might be able to carry out their assignments 
for efficient, or, rather, more efficiently and more equitably so far as 
the people are concerned. 

Now, as I say, I am not here to discuss technical points. I am 
not qualified to discuss it. But I do feel that if legislation was made 
available to this corps, that what has happened to Trigg County 
and Lyon County will not be repeated in years to come and in future 


projects. 

I have a pamphlet which is prepared by our school superintendent, 
Mr. Roy McDonald. It is captioned, “Effects of Federal Land Acqui- 
sition Upon the Economic and Human Resources of Trigg County, 
Ky.” I would like to introduce this document as supporting evidence. 

Senator Kerr. May I see it ? 

Mr. THomas McGraw. Yes, sir. As supporting evidence to the 
document that has already been filed by Mr. Evan McGraw, repre- 
senting McGraw Engineering Co., who is in our employ. 

Senator Kerr. This document may be filed with the record. It 
will not. be made a part of the record but filed with it. 

Mr. THomas McGraw. All right, sir, and I would like to call spe- 
cific attention to part IT, page 9, of this document, and “Recommenda- 
tions” on page 12 of this document, and more specifically, summary 
chart on the last page, sir. 

Senator Kerr. The recommendations will be made a part of the rec- 
ord, Mr. Reporter. 

(The recommendations referred to are as follows:) 


RECOM MENDATIONS 


1. That the Federal Government, in making future appropriations for purchase 
of land and properties for Federal activities within a local taxing unit, guar- 
antee the assessed valuation, and the tax rate be maintained at the same level 
in effect at the time of acquisition, and that “in-lieu-of-taxes” be paid to the 
taxing units by the Federal agency involved. 

2. That the above provision be in effect until such time as the local govern- 
ment taxing unit shows an increase in assessment equal to, or greater than the 


assessment of the land or property at the time of acquisition by the Federal 
agency. 
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Mr. Tromas McGraw. Thank you very much, sir. 

Senator Kerr. We would like the engineers to come before us this 
afternoon after the further testimony on these three areas. 

If they do have maps concerning what we have been discussing 
here, we would be grateful. 

We will include in the record at this point a statement by Senator 
Curtis. 

(The statement referred to follows :) 


STATEMENT OF SENATOR CARL T. Curtis oN H.R. 7634 


Your committee is to be commended for the thorough attention which has 
been given to the problem of land condemnation procedures in construction of 
Federal projects. It is a serious matter, and one attendant with hardships for 
so many farmers whose lands are taken for reclamation and flood control projects 
in Nebraska. 

On many occasions, | have met with constituents concerning this problem. 
Recently, Mr. Raymond B. Bernt, chairman of the Nebraska Water Users As- 
sociation, suggested that it might be prudent to delay the construction of any 
new project until the titles to acquired land were quieted. I am pleased to 
offer his suggestion for your study. 

It does seem that the Government’s concept of just compensation fails to in- 
clude nontangible elements which have a very real value, and a serious loss to 
many whose lands are condemned. The reasonable appraisal of land alone 
often fails to include certain substantial investments made by a farmer for the 
efficient operation of his unit. If a farmer is dislocated, and wants to continue 
his way of life, there are many expenses in adapting a new unit of land which 
must be met. These expenses, of course, have been an integral part of opera- 
tion of the condemned unit. 

Ii is to be hoped that, through the interest of your committee, a long-needed 
improvement will be made in Federal Government procedures relating to 
actions of condemnation. 


Mr. Srupsierterp. Mr. Chairman, we appreciate your kindness. 

Senator Kerr. We will recess until 2 o’clock. 

(Whereupon, at 1:30 p.m., the hearing was recessed, to reconvene 
at 2 p.m., the same day.) 


AFTERNOON SESSION 


Senator Kerr. Congressman Edmondson, how much additional time 

‘aun vou justify for the presentation of additional Witnesses ? 

Mr. Epmonpson. Senator, we have 12 witnesses who would like to 
be heard. I would guess that several minutes at least would be re- 
quired for each one of them. My guess would be that we would be 
dine very well to go through this group of witnesses under an hour, 
and it will probably run an hour and a half or longer. 

Senator Kerr. We have South Dakota and Kentucky. T would pre- 
sume that the witnesses here would be interested in hearing what the 
Corps of Engineers has to say, after they have heard the witnesses 
from these three States. 

Mr. Epmonpson. I am quite certain I will be keenly interested in 
what they have to say. 

Senator Kerr. If Oklahoma takes an hour and a half and South 
Dakota an hour and a half, that would be 5 o'clock, and we wouldn’t 
get to either Kentucky or the corps. 

Mr. Mitam. We have three farmers we would like to have heard, 
and then run down the list of the rest of them, and maybe wind it up 
in an hour or less. 

Senator Kerr. Let’s attempt to wind it up in 45 minutes. 
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Mr. Mita. Let’s get these three farmers on here, and then run 
through until you kind of get the gist of the idea, and see if they are 
all going to be about the same, just reall us down on it. 

Senator Kerr. I am not going to call you down. I am sure that 
you can organize it where in 45 minutes you can give us the gist of 
what you have to say. 

Mr. EpmMonpson. Our first witness will be a man who is both an oil 
producer, a farmer, and an attorney. He is here both in his own be- 
half and in behalf of several farmers in the area of taking, Mr. Glen 
Chappell. 


STATEMENT OF GLEN CHAPPELL, NOWATA, OKLA. 


Mr. Cuaprett. Mr. Chairman, my name is Chappell. Iam an at- 
torney from Nowata, and my remarks will be brief. 1 wish to touch 
upon the mineral rights and also some of the land rights. My re- 
marks will be directed at the valuation. 

1 would like to put my finger right on some tracts of land to back 
up my arguments. I have reference to case No. 4599, tract R-LS01. 
That is 120 acres in Nowata County, Okla., and 40 acres of that was 
water flooded, and it produced over $17,000 worth of royalty, not the 
working interest. 

Senator Kerr. The working interest would be seven times that much 
more ? 

Mr. Cuarretn. That is right. The royalty paid the Glass estate 
little over $17,000 after the water flood 7 7,8, or 10 years ago. And 
that 40 acres and another 60 acres adjoining it is estimated, valued 
in here at $1. 

Senator Kerr. That was the appraisal ? 

Mr. Cuaprett. That is the Government appraisal in this suit that 
las been filed. 

Then I can turn on here, tract No. 1803 in that same cause. I might 
state, and I think I should, that we have tried tract 1801. It has all 
leen disposed of, but neverthless, it shows here the purpose of my 
argument. 

These other tracts have not been tried. Tract No. R—1803 is a sub- 
ordination of minerals. It is not condemning the minerals, it is 
subordination of minerals. That is 247 acres. 

The estimated compensation is $1. Tracts Nos. 1804, 1806, 1807, 
1809, 1811, 1812, 1816, 1817, 1826, 1827, and another one, all $1, and 
all lands that have produced a lot of oil. Yet they state in this action 
the estimated compensation for subordinating the minerals under 
those tracts of land to be $1. 

Now, our Supreme Court of Oklahoma has held that a consideration 
recited in the deeds of $1 is void ordinarily. In other words, what they 
are attempting to do here, and they are doing it, what our supreme 
court has held to be invalid. 

There is only just reason that I can see why this is done, and that 
is in my opinion the appraisal that is made for these particular tracts 
of land is made subject to the approval of the U.S. Engineers. In 
other words, it is pose acregil, daa 

Senator Kerr. § Say that again. 
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Mr. Cuarren.. I believe the appraisements that were made here 
were made subject to the approval of the U.S. Engineers. In other 
words, they approved it. ; 

In other words, in my opinion they made this appraisal. Then 
under the rules the owners had to come into court, prove by their 
petroleum engineers that it is worth more. They have to go forward 
with the evidence. They have to prove it, that it is worth more. 

In other words, the Engineers have cast all of the burden of prov- 
ing the value of these properties on the owners. They just washed 
their hands of it. 

That is the way it looks to me, because it is ridiculous to say that 
these properties are only worth $1. It is the same as nothing. It is 
very expensive to hire petroleum engineers and go down and try these 
cases, 

Then another thing, too. We represent a good many owners, and 
we have informed Mr. Marlow, the U.S. attorney at Tulsa, that we 
would like to settle a lot of these things on a reasonable basis. He 
advises me that $1 is it, and we go to trial. We went to trial on one 
of them. 

Senator Kerr. Have any of them been tried ? 

Mr. Cuaprreii. We tried one of them, 1801. 

Senator Kerr. And what was the result / 

Mr. Cuarrety. The result was $20 an acre, which I don’t think is 
adequate, but then that was it. 

Senator Kerr. What had been the appraisal ? 

Mr. Cuapre.t.. $1, $1 for the whole 120 acres, and the judge sat and 
we got $20 an acre for the whole thing, a subordination. 

Senator Kerr. Define that term for the record, subordination. 

Mr. Cuappeiy, I would like to read it, what the Government says 
about it. This is from their notice, paragraph A: 

Subordination of all the oil, gas, and other minerals, lying below 651 feet 


above sea level: As may be necessary in the construction, operation and mainte- 


nance of the Oologah Dam and the Reservoir project as authorized by the act 
of Congress— 


Lam skipping a few words— 


reserving to the owner all rights and privileges which may be enjoyed without 
interfering with or abridging the Government’s right to flood the surface of 
the land permanently or intermittently as may be required in the development 
and operation of said Oologah Dam and Reservoir project. 

And provided further that the type and location of any structure or appurte- 
nance allowed to remain or to be erected in connection with the exercise of said 
oil and gas rights by the owners shall be subject to the prior written approval 


of the district engineer at Tulsa. 

Senator Kerr. Now then, would you state for the record what sub- 
ordination does to the landowner, briefly so that it will not 

Mr. Cuarre tn. Well, subordination, that cloud is on this title for- 
ever. 

Senator Kerr. Does it acquire any of the mineral rights for the 
Government ? 

Mr. Cruapret.. I beg your pardon? 

Senator Kerr. Does it take the mineral rights away from the owner ? 

Mr. Cuapreit. No, but it subordinates all of his rights. He can- 
not put any structure on there without a written approval of the 
engineer, and he cannot operate it. He has got to operate it so he 
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will not. interfere with the right of the Government to flood it per- 
manently or intermittently. 

In other words, no operator is going to go out there and develop 
and spend a lot of money on that kind of a title. It is not likely. 

Senator Kerr. Is it your position that they should either leave it 
free of the effect of the project or take it in its entirety and pay for 
itatitsvalue? Is that your position ? 

Mr. Cuaprett. My position is 1 would rather not say what they 
should take. But I think they should pay a fair value for what they 
do take. In other words, they ruin the title. 

Senator Kerr. If you say that, what you say amounts to telling 
the committee that when they go through the process described as 
subordination, that then it is no longer available to the owner to 
develop or produce. 

Mr. Crarreiy. I think it amounts to taking their property, and 
I think the Government ought to take it. 

Senator Kerr. Then you think they either ought to leave it free 
of any restriction or take it and pay for it? 

Mr. Cuaprety. That is right. That is what I do, because that is 
in effect what the Government is doing. 

Yet they put down $1 in each one of them, and they cast all of the 
burden on the owner to try it. The Government also has got the 
whole block, the whole lake area. They can go out and employ con- 
tract appraisers. These individual owners cannot do that. It is a 
very expensive deal to fight and contest one of these losses. It is 
very expnsive on the owner. 

Then another thing, too, | am sure that the owners, I don’t think 
they would be very hard to settle with on a reasonable basis, the 
great majority of them. But $1 isall. 

Now, I would like to talk in connection with some of the flowage 
easements on the farming land. I have reference to Mr. Stewart and 
Mr. Yelton in case No. 4861. 

Mr. Stewart's is tract No. V—-2274—-E, and V-2264-Kk. He owns 
about a thousand acres up east of Lenapah, real choice farming land, 
He, his son and family live there and operate a dairy. It is extra 
good land, an extra good farm, and so is Mr. Yelton’s right there by 
him. That is in tract No. V-2269-E, 

Now they have taken a perpetual flowage easement on that. I 
would like to read you that flowage easement. 


Perpetual right, power, and privilege: An easement to occasionally overflow, 
flood, and submerge the land and property, provided that no structure for human 
habitation shall be constructed or maintained on said land, and provided further 
that no structure or other type shall be constructed or maintained on said land 
except as may be approved in writing by the representative of the United States 
in charge. 

Senator Kerr. I believe thee the committee is familiar with the re- 
quirements of the flowage easement. I do not think you need take 
the time of the committee. 

Mr. Cuaprewe. All right. Now this is on there permanently for- 
ever, and they offer these men these flowage easements for this choice 
land $10 or about. $10 an acre, and there is any number of them, just 
any number of tracts they offer to take a flowage easement, or ease- 
ment on three or four acres at $35, $50, $75. 
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In other words, the cloud on the title is worth a lot more than that. 
How in the world can the Government expect to consider that as a fair 
valuation when they just come in and put that impediment on the title, 
and it is there permanently for $35, $45, or $50. I think it is 
ridiculous. 

Now then, another thing, I used to tell our clients that the Engineers 
are a branch of the Government, and you could expect fair treatment 
from them. I don’t know, 1 am forced to qualify that. I can’t see 
that these things where they go out and appraise and estimate the 
value of these properties at $1 and $50, 1 don’t see how that can be 
fair treatment. 

In other words, they say, “The courts are open to you.” Sure, they 
are open to you, but it is a very expensive route for an individual. 

Now I would like to introduce a copy of the statement filed by Mr. 
Marlow, Hubert Marlow, U.S. attorney, about the purpose and the 
method of operating the Oologah Dam and Reservoir project. This 
is not certified. 

It was given to me by Mr. Watkins, an attorney at Claremore, and 
I would like to introduce it for what it may be worth. 

Senator Kerr. We are not interested in having it introduced to this 
record unless it is correctly identified. 

Mr. Cuaprein. | can’t identify it. 

Senator Kerr. Then let’s not put it in the record. 

Mr. Cuaprents. In other words, I think the people in the area down 
there are entitled to fair consideration in connection with the con- 
struction and operation of the Oologah Dam, and I think that they are 
entitled to fair compensation for their homes, their royalty, and their 
oil rights, and I don’t think this is it. 

Now I don’t think they should be compelled to go to court in order 
to get it. Thank you very much, gentlemen. 

Senator Kerr. All right, sir. 

Mr. Epmonpson. Mr. Chairman, our next witness was to have been 
Mr. M. M. Stewart of Route 2, Delaware. I think Mr. Chappell has 
covered his case, unless you have a question you want to ask Mr. Ste- 
wart. Do you have any questions for him? 

All right, then we will call Mr. Wesley Jordan of Route 2, Dela- 
ware. Mr. Jordan certainly has a case. I know personally about his 
vase, and it is one which I think will keenly interest this committee. 

Senator Kerr. Mr. Jordan, I am very much interested in your case. 
However, due to limitations upon us, our time is limited. The witness 
who just left the stand took 15 minutes. If three of you take 15 min- 
utes, the time allotted to Oklahoma would be exhausted, so give us 
your story as briefly as you can. 


STATEMENT OF WESLEY W. JORDAN, NOWATA, OKLA. 


Mr. Jorpan. Thank you. Mr, Chairman and members of the com- 
mittee, my case is a little bit different from what most other cases are 
of the people that are involved in this confiscation of our property, 
due to the fact I live on the land and according to their last civil 
action, case 4862 and case 4863, my land will be easement up to eleva- 
tion 672. 

Senator Kerr. How much of your land will that take? 
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Mr. Jorpan. I will try to explain that. I would just put it down 
like this. 

In section 13 I have 39 acres that lay just across the section line, but 
isa part of the unit of my farm. The rest. of it lies in section 12. 

Now that is 50 acres there, 39 acres of which is very good cropland, 
and in a good state of cultivation any time you want to work it. 

Of the 170 acres that I own that comprise the entire part of this 
farm, the entire farm, I have a total of 143 acres of actual cropland. 
I rent 190%» acres from the Keith Estate. 

The cropland on that tract is 102 acres. The potential output and 
yield of this land, including both the land that I rent and the land 
that. [ own, under an intensive cultivation, is as good as any cropland 
in the northeastern section of the State of Oklahoma, and that is a fact. 

However, I am not putting my land above that of my neighbors or 
anyone else in that area, because their land is comparable to mine. 

Now of this 170 acres of which there is 143 acres of actual cropland, 
they wish to get and maintain an easement of 117 acres plus some tenth 
acres over that. 

Senator Kerr. Cropland / 

Mr. Jorpan. No. They total 178 acres. Let’s see if I have that. 
They leave me a total of 53 acres out of this 170 and my house is on 
this 53 acres. The extreme elevation of the highest place and the 53 
acres doesn’t exceed 173. 

Senator Kerr. 673. 

Mr. Jorpan. Excuse me, 673. Now when they describe the nature 
of their easement requirements, they sent me a letter and notified me 
it would extend to the elevation 671. 

However, in this action here that I have to go down and defend my- 
self against, it plainly states on this in plain words that they want ele- 
vation up to 672, which will take over half of the 53 acres that I have 
remaining, according to their agreement that they reneged on. 

This 102 acres of rented land lies 200 yards across the neck of the 
river abutting on an island. However, it is reasonably high and pretty 
safe from natural flooding. Now the river completely surrounds it 
except for 100 yards. Going across this 200 yards is a cutoff, and 
there is a swing from one river bank to the other where the water cuts 
out before it overflows its natural bank. 

In this cutoff at elevation 672 the water will be approximately 8 or 
feet deep. I can’t tell you exactly, but I would bet my life that it 
will be in that area, between 8 and 9 feet, because I have been in every 
flood there since 1947, and I know about what it does. 

I don’t understand how a man can operate that 102 acres. My 
highest place when they describe it in their own words down there, 
they said that my farm lies on a dirt road. But I suppose they said 
that in order to further devalue the assessment. 

Now the man is in the audience here, in the group that I came with, 
that graveled that road for me, and I have a rolling ridge of sandy 
loam land that I have never been unable to go in and out of with a 
passenger car without chains in 14 years that I have been farming 
down in that area. 

T have owned this place 13 years. T have rented this other land 14 
years, and I have a rental that extends for another 2 years after this 
one. 
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My road goes in there, which they describe as dirt. It leads out to 
Highway 169, and the entire area, I mean the entire road with the 
exception of 295 yards, is a good average gravel road. 

Every field that I have got touches on this road and I can get in and 
out from the gravel road at any time that I want to. When this water 
reaches an elevation of 672, or even 671, there is about a 200-yard 
strip of my road that leads to my house that will be cut off by a 
depth of water of between 4 and 5 feet, and they will expect me £0 
live down there on 58 acres, and now that they have changed it to 
672, it will be at least cut in two. 

It will be 25 acres. They didn’t say they would replace the road. 
They said they would compensate me for it with ona’ to justify my 
building another road out there. They have allowed me $1,500 total 
damages and for my easement. Nothing for the house, no considera- 
tion as to life or property. 

I wasn’t brought down before them to negotiate with them as to 
how much we thought we should get, or what we thought our property 
was worth. They come out there and tell you one thing and the next 
time they would come, there would be a different man, and he would 
tell you something else, and the condition continually deteriorated, 
until it got to where it is practically nothing. 

I went down and talked to Colonel Brister before he retired. He is 
the man who told me I would be compensated for my road, and I could 
build it diagonally across what crop land T had left, which was 53 
acres. That way we miss the deepest part, but on up the road there 
are two other places where I would be cut off from anyhow. That is 
the road situation. 

Now on Neville and Padgett, their property lines join mine, and 
they claim easement up to 673. That is going to be a pretty inter- 
esting sight to see a 1-foot wall of water running right straight 
down my property line and turning a square corner before refusing 
to spread out over my land. 

So you might say they have taken mine to 673, too, which takes 
every usable foot of land I have, and puts it up to and touching the 
foundation of my house, for which they offer no damages or no way 
that you can get in or out. 

The fact. of the matter is they want the whole hog or none. If | 
have my way about it, I guess it would be none, but it doesn’t look 
like it will be that way. “These fellows, I have never caught one of 
them, I can’t accuse any one of them of ever coming right out and 
telling me anything that they stayed behind. I would hate to ac- 
cuse them of that. 

This pretty well covers it. Of course if I had more time, which 
we are short of, I could go into more detail. 

Senator Kerr. Do you have a letter there you want to put in the 
record? You said you had a statement there that covers it. 

Mr. Jorpan. It is just some notes I have here, sir. I wish that this 
would be in the record. Anything that I have said I will say again. 

Senator Kerr. What you have said is in the record. I thought 
maybe you had an additional statement there that you hadn’t told 
us, 

Mr. Jorpan. No. I probably do have, but under the circumstances 
T can’t think of it. 
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Senator Kerr. I understand. 

Mr. Epmonpson. Mr. Jordan, you told me earlier that you were 
originally told that you would not be able to remain on your farm 
when the reservoir was built, and then later your advice was changed. 

Mr. Jorpan. This was told to me by the first two engineers that 
came down there and they were establishing elevation points. But 
when I went down to talk to Mr. Brister at his office, why he changed 
the story. Of course that was field talk, but it isn’t true. 

Senator Kerr. Thank you, Mr. Jordan. 

Mr. Jorpan. Thank you for listening. 

Mr. Epmonvson. The next witness will take us back over into the 
oil-producing area. From Bartlesville, Mr. C. W. Davidson is here 
to tell us about his experiences on his oil production. 

Senator Casr.: Mr. Davidson, would you proceed ? 


STATEMENT OF CHARLES W. DAVIDSON, BARTLESVILLE, OKLA. 


Mr. Davinson. I am very much concerned as to the appraisal and 
also as to the condemnation of my property. Not only do I repre- 
sent myself, but I represent hundreds of small operators that could 
not come to Washington, D.C. 

I operate there 270 acres of waterfront. That piece of property 
there I have spent upward of—it is new water flood 

Senator Case. Would you be more comfortable seated? You don’t 
need to stand. 

Mr. Davinson. It is new water flood, and I have drilled some 25 
wells, and I have an expenditure of $150,000 in the last 9 months. 
During that period of time I cored all of my wells. My oil in place 
on 120 acres represents 101,240,000 barrels. I have recoverable oil of 
566,000 barrels. 

My equipment on that property will represent well over $40,000. 
I have been condemned on that particular property or part of it. I 
received a check from the U.S. Government a few days ago for $31,400, 
which does not. cover but a little over half of my equipment. 

I was also informed at the time of my development that I would be 
able to repurchase my equipment. I have been informed as of the 
4th day of May of this year by Mr. Marlow that I would be unable 
to purchase my equipment back. And my equipment was appraised 
at $4,500. I will assure you that within 5 or 6 hours, I could recover 
more than $20,000 worth of equipment from that property. 

That is all I have to say, gentlemen. 

Senator Casg. Senator Mundt said this morning that we don’t have 
too much oil in South Dakota, so if I ask a question here, it grows 
out of the ignorance that a Senator from a relatively minor or almost 
nonproducing State so far as oil is concerned, has. 

I would like to ask Mr. Davidson or the Congressman this question. 
In this area that we are talking about, is it impossible to salvage the 
oil, recover the oil possibilities at all the way the land lies? 

Mr. Davipnson. Here is what they did, Your Honor. They have 
condemned me. They have taken over my property. They have 
taken over 230 acres of my property. Now bus have gone beyond 
and above the 664-foot level, and I was informed, as I made the state- 
ment when I started, I could repurchase my equipment and move it to 
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higher ground, that they would only condemn the property to 651 
feet. 

They condemned my entire property. In addition to that, I as- 
signed back this last week 130 acres of properties that are good oil 
properties, just simply because I could not afford to operate a piece 
of property under a flow easement, and I gave that property back 
from which [ have over $12,000 in rentals and purchase price on that 
property and T assigned that back. 

Senator Case. [ just don’t know enough about the mechanics and 
problems in oil production, but I remember we talked about off-shore 
oil production a good deal, and I have heard a phrase “slant drilling” 
and things of that sort, and I am just wondering if there is any way 
in which some recovery of this oil could be made. 

Mr. Epmonpson. I think Mr. Milam could give you a better answer 
on that. sir. He has had more experience in it. 

Mr. Miriam. Senator, our wells there, this Bartlesville Sand is about 
400) feet deep, and we can’t get a well started and slant it in that depth. 
We drill them, due to this shallow depth and our low pressures, we 
drill them on 21%-acre locations. In the gulf they are probably 
drilled on 160-acre locations. That would make I don’t know how 
many wells. 

Senator Case. And the production isn’t heavy enough to warrant 
drilling through the water ¢ 

Mr. Mitam. Oh, no, sir. Due to our low pressure, the oil moves 
into the holes very slowly. Our production might be from a half 
barrel to 5 or 10 barrels a day, where a well in the gulf might be 
400 or SOO. 

Senator Case. Thank you very much, and thank you, Mr. Davidson. 

Mr. Epmonpson. Our next witness is an experienced geologist 
as well as oil producer from Nowata, Mr. J. Robertson. 


STATEMENT OF J. ROBERTSON, NOWATA, OKLA. 


Mr. Roserrson. I have a seven-eighths working interest in 50 acres 
in Nowata County, which has 21 wells on it. 

The Corps of Engineers originally came in and offered me in a 
rather embarrassed way $1. They did not ask me how much I[ wanted 
for it. They made the dollar offer and left. 

In the process they had cut lines, electric lines. They have plugged 
five of the wells. Their contractors have burned down buildings. 
The appraised price they gave was this $1. 

I went to the Army Engineers and asked for a reappraisal. The 
appraising engineers for the Army Engineers agree that the reap- 
praisal was in order. Now this reappraisal was OK’d through the 
Justice Department, Hubert Marlow, and we started negotiations. 

The negotiations started at a very low figure and went very slowly 
to $8,000. Then I was informed by Mr. Marlow that there were 
things beyond his control, that this negotiation of $8,000, we could 
start over at $1, which wasn’t the agreement I had made with their 
engineer, 

So in the meantime I have suffered the loss of buildings. I have 
received the equipment from the lease. They have agreed to allow 
me to take that. But I have had to take that equipment from the 
lease at my own cost and I have not received any compensation. 
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Apparently we can’t stay on one formula long enough to come to a 
reasonable agreement. 

Senator Case. You say you can’t stay on one formula long enough ¢ 

Mr. Rowerrson. Yes. I prepared for the engineer the informa- 
tion which I thought pertinent to the case. We sat down and looked 
at it and agreed that this information was pertinent, and we started 
negotiations as seemed to be plausible. 

That was I thought justifiable for both sides. But now apparently 
we are going back to the original $1 offer which isn’t at all satis- 
factory in any case. 

So I would suggest a more businesslike approach to this so that 
we can settle without the cost to the Government, without the length 
of time involved,. because this is important to my business. I need 
ny capital to work with. 

Senator Case. Thank you very much. 

Do you have other witnesses ¢ 

Mr. Epmonpson. The next witness is a representative of the Omega 
Oil Co. of Uniontown, Pa., Mr. Steward Carter, Jr. Mr. Carter is 
an attorney here in Washington, D.C., representing this producer in 
our area, 


STATEMENT OF STEWARD R. CARTER, JR., WASHINGTON, D.C. 


Mr. Carrer. Gentlemen, I am mindful of time and won't take more 
than 7 minutes. 

My only reason for appearing here is that we are the only company 
I believe that has run the gamut in this expedition from a declaration 
of taking to hearing before a commissioner, and are currently await- 
ing a judic ial ruling. It is my hope that the results of our experience 
may be of some help to this committee. 

I would like to say that in my opinion in 22 years of dealing with 
administrative agencies of the Government, that they do not willfully 
desire to deprive any citizen or corporation of its rights, that they do 
their job as best they can as they understand it. 

I think that the whole of this controversy stems from in truth a mis- 
understanding. I might add too that I am not a paid advocate of 
Omega. 

I am a stockholder in the company, and although designated their 
special counsel for this purpose, my real interest is that of ow nership 
in our tract of land down in the area that is currently under 
consideration. 

In my opinion there are three major points of controversy. One of 
them is the application of the Federal rule which is not definite, which 
has to do with the judicial contemplation of fair market value, or as 
it has been said in some cases, market value fairly determined. 

There is no specific rule that any court has handed down. There is 
no specific criteria which they have established. The rule has been 
general and purposely so, because the specifics in the various situations 
alter its application. 

The second has treated with the, in my opinion, erroneous attempt 
to apply Oklahoma law, which states that oil in the ground is not to be 
contemplated as the real property until reduced to possession. 
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I think that a research of the law demonstrates conclusively that in 
a Federal condemnation act, although consideration is given to the 
law of situs, that generally it is not applicable in the event that it 
treats with the basic constitutional right, which in this instance is no 
7 ion of property without due process. 

he third is relative economics as it relates to small independent 
producers which appear to be dominant in this area as differentiated 
from large-scale business enterprises, 

Harking back to the rule that is generally is attempted to be applied, 
and relied again and alerting again to the experiences that we have 
had, I found that the Engineers appeared, and the Department of Jus- 
tice, to concur in a rule that seemed to ignore the marginal aspects of 
market value. All persons seem to be of the mind that the words “fair 
market value” should apply, but nobody seemed to be of a joint mind 
as to how it should apply. 

It was our opinion, and I think that our opinion is a reasonable one, 
that informed buyers and informed sellers treating without coercion 
would be a reasonable criteria. 

By informed buyers, however, we do not necessarily mean sophis- 
ticated buyers. The oil industry perhaps to a greater degree than any 
other industry in this country has limited itself to the segregation of 
income interest, because of its tax treatment, so that there are buyers 
who buy as an investment factor. 

Professional people of this country who are concerned with the in- 
come tax situation are available today in market quantity for small 
producers where, to some degree theretofore, they have not been avail- 
able, and represent a considerably higher buyer than a professional 
in the business. 

It has seemed to us that this should be at least a part of a criterion 
to be considered in the application of valuation to this particular type 
of property, which is, for the most part, as I understand it secondary 
recovery, freer than most oil operations from the houses of specula- 
tive enterprise, in the introduction of primary fields. 

Secondly, in the application or the application as expressed by the 
U.S. attorney of the law of Didehoma, t think it is very clearly dem- 
onstrated that this law should not apply in this instance. 

The atttiude of the U.S. attorney, which I am sure reflects the un- 
derstanding of the Engineers, is to the effect that all persons have is 
a right to raise or explore for oil. This is at variance with due com- 
pensation, because we are treating with oil whose values can be fairly 
fixedly determined because of the engineering evaluation methods for 
determining what remains in a pool after primary recovery has been 
obtained. 

In treating with economics, what might be a good deal for a small 
person with limited resources is not necessarily a good deal for com- 
panies whose sole business is the production of oil, and whose resources 
are vast, and who therefore make arithmetical computations on a dif- 
ferent basis. 

The ingenuity, dexterity and application of the operator is, in large 
measure, responsible for the economic propensity of the property that 
he has as it relates to him. 

He cannot expect to make something that large capital would afford 
opportunity for other companies to make. If he is able to achieve 
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borrowed or investment money, this money has a very real value to 
him. 

For instance, Senator Kerr, I am sure that Kerr-McGee Co. was 
not always as prosperous as it is today or as I hope it is; that there 
were times when you can recall that, in order to get money to develop 
oil property, considerable gratuities and bonuses were willing to be 
paid by operators for that money. 

I understand that it is not unusual for persons in developing prop- 
erty to borrow money and afford the lender thereof, after his pay- 
back, a half interest in the producing property. 

This is the type of economic situation that exists in some degree 
from what I have heard in this area, and most certainly existed with 
us because we had borrowed a considerable amount of money on a 
mortgage commitment which was vitiated by the condemnation 
action, 

I have noted in our appearances, and I was previleged by the court 
to take in all the hearings and judicial actions which occurred 
in Oklahoma, that considerable weight was placed on actual trans- 
actions which had occurred in the area in recent times. 

Here again dealing with the question of criteria, it seems to me that 
this was most unfair, because with the introduction of the dam opera- 
tion and with the known fact that the Engineers, in the interest of 
public expediency, had to vary in many instances not just here but 
in other dam locations the flood levels, property values have become 
virtually nonexistent. 

The crux of what I have tried to say here is that although I know 
it is inadvertent, the practical result of the introduction of the Army 
Engineers, under a declaration of taking program, is to introduce in- 
voluntary bankruptcy to many of the operators in the area. 

It is my sincere belief that if this committee could appoint an ad- 
visory group to consist of a representative perhaps of the effect that 
operators in the area, a representative of the persons with surface 
rights, and a representative of the Department of Engineers, who 
could each introduce to the other on a discussion basis the reasons 
why certain criteria should be considered, that possibly the committee 
could consider, and I do not know the proper terminology, but I 
understand that the Senate or the Congress has a right to introduce 
resolutions, in the nature of resolutions of intent rather than resolu- 
tions of law, which might well be guiding barometers to persons 
evaluating. 

In truth I know that it is a lack of specifics in the application of 
rule that cause the basis of the very controversy with which we are 
concerned. 

I haven’t got anything more to say. I thank you for your indul- 
gence. Ihope I stayed within 7 minutes. 

Senator Kerr. You did not, but that is all right. The time you 
took was denied to someone else. 

Mr. Epmonpson. The next witness is Mr. Earl Myers, oil producer 
from Nowata. How is our time, Senator? Are we still inside 45 
minutes. 

Senator Kerr. You have 10 minutes. 
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STATEMENT OF EARL MYERS, NOWATA, OKLA. 


Mr. Myers. I am Earl Myers from Nowata, Okla. Iam an operator, 
and also a royalty owner. 

I have several small tracts or interest in tracts of land in this basin. 
One in particular that I have been approached on, 1 was offered for 
my interest $532, from which my royalty check last month was $206. 
So L think thet is very ridiculous. T don’t have the tract number, and 
this offer was verbal, by a member of the Corps of Engineers. 

But whet I have here are some pictures and some affidavits from 
some friends of mine that 1 would like to read. This is from Frank 
and Roselyne Blum, and it is an affidavit. 

(The affidavit referred to is as follows :) 


AFFIDAVIT 
STATE OF OLLA TOA, 
County of Nowata: 

Frank Blum and Roselyne Blum, being first duly sworn on oath, depose and 
say: 

That they are the owners of certain lands in sec, 8, T. 26 N., R. 16 E., and the 
owners of an interest in the NANWYNWY, of sec. 8, T. 26 N., R. 16 E., Nowata 
County, Okla. 

That it was necessary for the U.S. Government to secure easements on por- 
tions of said land, and also purchase portions of said land, for the relocation 
of U.S. Highway No. 169, and that Mr. Ben Burke was the acquisition man 
representing the U.S. Army Engineers. 

That in securing said land Mr. Burke made the following representations : 

1. That any fences torn out would be replaced in as good condition as they 
were before. 

2. That a road outlet would be furnished in front of the house, enabling the 
Blums to go north to their fields across California Creek and an entrance would 
be provided into said fields. 

3. That it would be necessary to lease 9.47 acres for 5 years as borrow area, 
and the only purpose of this would be in order to set machinery and equipment 
while constructing the road, and at the end of the 5-year period the land would 
be returned in 2s good condition as when leased. Price paid for 9.47 acres was 
$320. 

Affiants further state that the following conditions now exist : 

1. Fences have been torn out and have not been replaced, and affiants cattle 
have been going into a neighbor’s wheat field, and affiants will have to pay 
damages if their cattle are not kept in their own fields. 

2. No road outlet has been furnished in front of affiants house, and it is 
necessary for affiants to go one-half mile south and get onto the main highway, 
and go three-quarters of a mile back north in order to get to their field, which 
is separated from their house by California Creek, and that the ramp from the 
highway down to their field is insufficient and of a temporary nature, and will 
wash away in a hard rain, making it impossible for affiants to get into their 
field. 

3. That the 9.47 acres which purportedly was to be used to set machinery 
has been dug out and the dirt used in the construction of the road, and the 
10-acre tract has been completely ruined. That said 10 acres was the highest 
piece of ground affiants owned, and had been sewed in Bermuda grass, and 
it was necessary that affiants have said 10 acres 2s pasture. 

Affiants further state that they have made numerous objections to the above. 
and each time have been informed by the contractors that they are only doing 
what their contract calls for, and the Engineers inform them that it is the way 
it should be done. 

Affiants further state that in connection with the relocation of U.S. Highway 
No. 169, no bar ditch has been dug along said road to California Creek, and any 
amount of rain causes a torrent of rain to run across affiants fields before reach- 
ing California Creek, and over a period of time causes extensive damage to af- 
fiants fields. 
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Affiants further state that the representations made to them by Mr. Burke 
should be carried out and that affiants and the other owners of the 10 acre tract 
which has been completely ruined should be paid an amount sufficient to cover 
suid damage. 

Dated this 12th day of May 1960, 

FRANK BLUM 
RoseLyNe BLUM, 

Subscribed and sworn to before me this 12th day of May 1960. 

[SEAL] 

Rose MARIE SMITH, 
Notary Public. 

My commission expires December 30, 1968. 

Mr. Myers. No road outlet has been furnished in front of these 
people’s house. They have built an access road. They have to goa 
half mile south and then a half mile north to get in front of the road, 
and they were told by this man—they didn’t know what a borrow area 
was, 

Senator Kerr. I don’t either. 

Mr. Myers. It is a term used by the Corps of Engineers, that means 
they can take dirt out there. 

Mr. Minam. A borrow area is in building a road you borrow dirt 
from the adjacent road right-of-way to make your fill. They dig the 
dirt. out to make the road, a borrow area. 

Mr. Myers. But Mr. Burke told these people that it was to park 
machinery on. And now this area is 9.47 acres, and there is a hole up 
there about 20 feet deep covering practically the whole amount of 
land. 

Senator Kerr. How much did they pay for that? 

Mr. Myers. They paid $320 for it, sir. 

Senator Kerr. Did they pay that for the title? 

Mr. Myers. No, they paid it for a borrow area for a lease for 5 
years to park machinery and equipment on. 

This lady, incident: ally, went up and asked them when they were 
going to put the dirt back, that it was a borrow area, She took her 
dictionary and showed that borrow meant to take and return. 

Senator Kerr. You means she got technical with the Engineers? 

Mr. Myers. It didn’t do her much good, sir. 

On this same farm they have a field and a large pecan orchard. 
Coming off the new highway on to it is practically an impossibility. 
They did build a ramp with about a 10 percent slope on it, which when 
it rains you can’t hardly walk up and down. That is a signed affi- 
davit by Mr. and Mrs. Blum. 

Here I have another one from Della and Henry Fitz. They own a 
night club tavern at the junction of State Highway 28 and the U.S. 
Highway 169, and they have been fenced off. 

Their property, their place of business, has been fenced off with a 
fence set 1 foot inside of the right-of-way, and to get to their place 
of business you have got to turn off down an access road about a quar- 
ter of a mile. 

That is an affidavit signed by Mr. and Mrs. Fitz. They have not 
been compensated for any damage to their loss of business. 
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(The affidavit above referred to follows :) 


AFFIDAVIT 
STATE OF OKLAHOMA, 
County of Nowata: 

Henry M. Fitz and Della Fitz, husband and wife, being first duly sworn on 
oath depose and says: 

That they are the owners of property in the northwest corner of sec. 5, T. 26 
N., R. 16 E., Nowata County, Okla., and are conducting a business on said real 
property, known as Fitz’s Cafe and Tavern. 

That the Corp of Engineers, without adequate compensation to them, have 
fenced off their property, and caused a great loss of business to them, as shown 
by pictures taken of their present place of business located on said property. 

That no compensation has been offered or paid, and the business belonging to 
affiants is almost ruined, and that this is directly in violation of the rights and 
duties of the Corp of Engineers or the contractors, who are relocating roads in 
that vicinity. 

Henry M. Firz. 
DELLA Fitz. 

Subscribed and sworn to before me this 13th day of May, 1960, 

[SEAL] Rose Marie SmirH, Notary Public. 
My commission expires December 30, 1963. 


Mr. Myers. I have the pictures here to go with that if you would 
like to see them. 

Senator Kerr. They may be filed with the committee. 

Mr. Myers. And I am also an operator for the Carl Elgin Oil Co. 
I work for the Carl Elgin Oil Co. as their operator. 

In sections 7 and 18 in Nowata County, T, 26 N., R. 16 E, the con- 
tractors for the railroad company have absolutely ruined two of our 
wells. Now this land has never been condemned, the mineral rights. 
I don’t know about the surface. We don’t own the surface. We 
just have the lease. 

The minerals have never been condemned on it. But this contractor 
went in, and I went out with him and said, “I have got wells out 
here, now be careful of them.” 

I staked them, flagged them, and they were wells that we had 
cleaned out and prepared to flow in the process of water flooding. 

So the pumper came up and said, “Say, they are going to tear out 
lines up there, them contractors.” 

I said, “Maybe they won’t hurt them. I flagged them.” 

So when I went over there and found them, one well I can’t even 
find, and the leadlines are gone, and I don’t know where they went to. 
The other well they filled up with dirt around the tubing that was in it. 

The leadline is gone, and it is beginning to flow now, and they 
drilled a wooden plug in it. The contractor said he would assume 
the liability, and he came back a few days later and said that that 
had to be done by the railroad. 

So I talked to the railroad. Our attorney talked to the railroad. 
He said, “Well, the Corps of Engineers told us that everything was 
in order to go ahead, and take this dirt out and move this stuff.” 

So we have got to go to court now to regain the damages done to 
us. Mr. Senator, that doesn’t seem right. That burden is thrown 
on to us that we have got to go to court and get it back. That just 
doesn’t seem fair to me. 

Another lease alongside of this Highway 169, another well out 
there in this borrow area that has never been condemned, the minerals, 
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I had a string of pipe out there. They ran a D-8 over it and just 
torn the pipe up. Here are the pictures of it. 

We have never been condemned on any of this. 

They have built this Highway 169 without the condemnation of 
the minerals. So it just doesn’t seem right to us. 

On our access road, I finally, after going plumb to Tulsa, they 
did come up and build me a road, and here are the pictures of it. As 
you can see, when it rains to get a drilling machine or heavy equip- 
ment in and out of it, it is pr actic ally an impossibility. 

Mr. Minam. If you will pardon me, we have another man here 
and our time is running short and I would like to get another man in. 
Mr. Epmonpson. Our next witness is Mr, Lea Hogue from Chelsea. 

Senator Kerr. He will be last. 

Mr. Epmonpson. He will be the concluding witness. 

Senator, at this time I would like to get permission, if I may, for 
statements to be filed with the committee, by Mr. G. Jenson of Nowata, 
Okla., Jess Fairbanks of Chelsea, Mr. Charles Reed of Nowata, Mr. 
O. H. Holman of Collinsville, and Mr, Jack Powell of Nowata. 


STATEMENT OF LEA HOGUE OF CHELSEA, OKLA. 


Mr. Hoeur. Iam Lea Hogue and I live in Chelsea. 

Senator Kerr. The chairman of the subcommittee wants you to 
know that you are welcome, sir. 

Mr. Hogue. Thank you, sir. I am a small royalty owner, a small 
landowner, and a small lease operator. I don’t want to take up a 
lot of your time with individual cases. I do have some complaints 
here that I would like to register with this committee. 

No, 1, refusal by the negotiators and departmental heads to make 
known to the owner or interested parties the appraised value of the 
property to be taken. In some cases no offer was made to the owner 
or their agent for the purchase of the property. 

No. 2, refusal by the departmental heads to divulge the day of the 
appraisal or the equipment that was considered in arriving at the 
value. 

Refusing to permit the owner to remove equipment that was lo- 
cated permanently on other property that was not included in the 
declaration of taking. 

No. 3, no warning given to operator or owner in advance of filing 
the suit and obtaining immediate possession. 

No. 4, discrimination between properties as to flowage easements 
and fee taking. In reference to a property that I operated as re- 
ceiver the Engineers have taken in fee, my property that surrounds 
another property that I have been informed they are proposing 
to takea flowage easement on. 

Now, to elaborate on that just a little bit, my property lays in a 
U-shape surrounding on three sides this other property that they are 
attempting to take a flowage easement on. 

Senator Kerr. Are you telling us that they are taking your prop- 
erty in its entirety and only taking a flowage easement on the other 
property which is practic ally surrounded by your property ? 

Mr. Hoaur. Yes, sir. We are surrounded on three sides. They 
took all of my property, even though part of it is above elevation 664, 
which is clear above the high water mark of the dam. 
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Senator Kerr. We had a witness here this morning who told us, or 


maybe it was this afternoon, that if they were going to take a flowage 
easement on a considerable amount of the property, they would make 
it so expensive to the operator, or to try to operate it, that they 
felt, what they should do is either leave it entirely free from restriction 
or take the entire property and pay for it. Now, you don’t agree 
with that? 

Mr. Hogue. No; I am not disputing that. But I just merely want 
it to go into the record that part of this lease that they are taking 
in fee is above elevation 664, which, in that area, is supposed to be 
the extreme high water level of the lake. 

Senator Kerr. All right. 

Mr. Hlogur. No. 5, the misleading of the owners and operators both 
by statements and inferences by the department heads. 

On this Horsting property the suit was filed on F ebruary 5, wee 
The operator in charge was served on February 23, 1960. The oper: 
tor at his own expense called Mr. Helms by long distance and in- 
formed him of the service, and advised Mr. Helms that he was sur- 
rendering possession to him and that he would immediately shut the 
property down. Mr. Helms asked the operator to continue the oper- 
ation to prevent pollution and to prevent freezing and damage to the 
equipment. The operator was led to believe that the oil produce ‘ed for 
the month in which he continued to operate would be his and that 
the Government would not contend for the working interest, that is, 
of the oil produced and sold, and that the oil sold would serve to 
compensate the operator for his cooperation in continuing the oper- 
ating and affecting an orderly transfer of the operation. At the 
end of the month the oil purchaser was advised that the property and 
the oil sold belonged to the United States of America and to pay 
them for the oil sold in February even though some of this oil was 
produced and sold prior to the filing of the suit. I was advised 
by Mr. Helms that I could go on the property on March 1, 1960, and 
empty the receiving tank, sell the contents and be paid for the oil. 
This payment was immediately tied up along with the February 
runs. 

No. 6, plugging. 

Mr. Helms asked me if I would be interested in plugging the wells 
for the Engineers and stated that this could be worked out by negotia- 
tion. He said that they would give approximately $9,000 to plug 55 
wells on the property. He then advised me that I would have to 
salvage and take all of the equipment on the lease at the Engineers’ 
appraised value of $15,500 and that when the plugging job was com- 
pleted to the satisfaction of the Oklahoma Corporation Commission, 
and to the Engineers’ satisfaction and specifications, that I would 
then owe the Government approximately $4,500, Of course, this 
unreasonable offer was refused and a few weeks later the Engineers 
entered into a contract with L. D, Cook Co. of C a Okla., to plug 
approximately 51 wells on this property and 10 wells on nearby prop- 


erty for $13,393. This bid figure reflected a price of $219.55 per 
well or $11, 197.05 plus the salvage that was on the lease on which the 
Engineers had placed a value of $13,500, making a total compensa- 
tion for plugging of $24,697.05 for the ‘contractor. The difference 
between this deal and that offered me as operator amounted to the 











LAND ACQUISITION POLICIES 69 


$24,697.05 plus the $4,500 they asked me to pay above the plugging 
or a total difference of $29,197.05. 
No. 7, delay in trial due to the overload placed on the court. 


SUGGESTED PROCEDURE 


No. 1, serve all owners and operators either by personal service or 
advertising at least 60 days prior to obtaining possession. 

No, 2, permit the owners to see the appraisals that were made by 
both the contract appraisers and the Engineers. If this is meant to 
be a fair deal then there should be no secrets. 

No. 3, attempt to negotiate with the owner or operator by setting a 
target date for shutting down the water injection and a later date for 
complete shutdown. 

No, 4, offer to the owner or operator a fair deal to plug out the 
property during this shutting-down period. 

No, 5, complete separation of the royalty interest from the working 
interest in all matters including separation in the negotiations and in 
all suits. The surface rights have been separated from the minerals 
and in a like manner the royalty could be separated from the work- 
ing interest. Either the royalty owner or the working interest owner 
should have the choice of a flowage easement or fee taking without 
having to have the consent of the other. 

Cause amended petitions to be filed in all cases now pending in the 
court to comply with the above suggestions. 

No. 6, draft these changes so that property owners that are already 
condemned would be afforded the benefit of these suggestions the same 
as persons Owning property not yet condemned. 

That is about all I have to say in regard to this oil property. I do 
feel like this; we are all entitled to a fair, equal shake. I think if 
they are going to take an easement on this piece of property, they 
should take an easement on the next one. Ll own the minerals under 
a lease that Mr. Wilburn operates. The very extreme upper level of 
that property is 664. All of the wells on this property except, I am 
quite sure, are above elevation 651. 

Personally, I would like to see my royalty interest taken on an ease- 
ment because I think that we will see the time that this oil can be re- 
moved without interferring with the operation of the lake. 

[ think that Mr. Wilburn is entitled to his own option. If he 
wants to be eased out, or if he wants to be bought out, I think that 
that should be up to him on his interest. I mean to be saying this: [ 
think that the Engineers should be caused to recognize the separa- 
tion between the royalty owner and the % working interest. 

Now, they have divided the surface interest from the oil. It would 
be just as simple to divide the royalty from the working interest. I 
don’t feel like I am to be bound by Mr. Wilburn’s action. He shouldn’t 
be bound by mine. 

Gentlemen, I thank you. 

Senator Kerr. You mean you, as a royalty owner, should be treated 
and dealt with entirely separate from Mr. Wilburn asthe lease owner ? 

Mr. Hoeur. Yes, sir. 

Senator Kerr. And that they should not put either him or you in 
the position of making an appraisal of the entire estate, and then turn- 
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ing it into the court where you and Mr. Wilburn would have to litigate 
to see what part of it was yours as the royalty owner and his as the 
lease owner ? 

Mr. Hoeur. That is right. I think that if either one of us wants 
to go the flowage easement route, that that should be up to us. If 
we want to go the settlement route, that should be up to us. 

As it is now, when they go and deposit this money in condemnation, 
we can’t go and draw that money down without it being agreeable to 
both of us. I can’t go and draw my royalty interest down without it 
being agreeable with Mr. Wilburn. The same applies to him, that he 
can’t drawn his down without it being agreeable to me. 

Senator Kerr. For the reason that the two of them are treated as 
one title rather than differentiating as between the two and making 
the offer or action for condemnation separate as between the two / 

Mr. Hocur. That is right. That is exactly right. 

Mr. EpMonpson. Senator, | want to thank the committee, for your 
attention and consideration. 

Senator Kerr. Let me say this to these good people from Okla- 
homa. 

If my time is the only thing involved, I would be delighted to stay 
here to hear all of them, but we are compelled to hear both Kentucky 
and South Dakota, in addition to Oklahoma; that is the reason we 
now go to South Dakota. 

Senator Case. Mr. Chairman, we appreciate the consideration be- 
ing shown the people from South Dakota, and I assure you that it is 
no hardship upon me as a member of this committee to listen to people 
from Oklahoma. I was never treated better in my life than I was 
when I was down in Oklahoma City last fall. 

Mr. Chairman, I think we have four witnesses who want to appear. 
There are some others here but they are going to relinquish their time, 
such as they might have, to the others. 

Before calling on them, however, I want to file with the committee 
a proposed finding of fact and conclusion of law in the U.S. District 
Court for the District of South Dakota, which involves the school 
lands of South Dakota which are in the counties affected by these res- 
ervoirs. 

The finding is a little long to incorporate in our record but I would 
like to ask the clerk of the committee to make a brief digest to show 
the amount of land involved, the amount of dollars which the school 
department. feels it should have. 

I think this is important because the State constitution, the contract 
between the State of South Dakota, when it changed from a Territo 
to a State, had a contract with the Government that the lands which 
were set aside for the indemnity and endowment lands for the county 
schools and also the State schools, universities, school of agriculture 
and others, were part of the compact between the Federal Govern- 
ment and the State. 

Part of the basic law was that none of the tillable land in these 
endowment lands could ever be sold for less than $10 an acre. That 
has meant for over a period of time a considerable value to the schools 
of our State. 


Now, in this proposed taking which affects something like, roundly, 


25,000 acres of those lands, the Government’s proposed evaluation, I 
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think, runs about $21 an acre. That is far less than comparable land, 
or like land, which has been owned by some of the ranchers. 

The statement was made to me that some of this land is comparable 
to that for which the negotiators for the Corps of Engineers are pay- 
ing as high as $70 to individual ranchers. 

Obviously, the schoo] children of South Dakota should not have 
advantage taken of them simply because they are not identified as the 
persons who are going to be injured here. 

This matter is before the commissioner but the problem is presented 
in this proposed finding of fact, and if the pe will make a little 
digest of that, I think that will be sufficient for the record. 

(The material referred to follows :) 


ABSTRACT OF PROPOSED FINDING OF Fact AND CONCLUSIONS OF LAW IN THE U.S. 
Districr COURT FOR THE District OF SoUTH DAKOTA, CENTRAL DIVISION 


Civi No. 238 C.b. 


United States of America, Plaintiff v. 15,019.44 acres of land, more or less, situ- 
ated in Hughes, Stanley, and Sully Counties, State of South Dakota, and State 
of South Dakota, et al., Defendants 


PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The above entitled matter came on for hearing and trial before the Commis- 
sioners duly appointed by the above Court in its Order dated May 29, 1957, to 
hear the same, such proceedings commencing on the third day of August, 1959, 
at the city of Pierre, in Hughes County, South Dakota, pursuant to oral stipula- 
tion and agreement of the parties. 

This action being an action brought by Plaintiff for the purpose of condemning 
certain real estate as hereinafter described pursuant to its right of eminent 
domain, in accordance with the Act of Congress approved February 26, 1931 (46 
Stat. 1421, 40 U.S.C. sec. 258a), and acts supplementary thereto and amendatory 
thereof; and under the further authority of the Acts of Congress appreved April 
24, 1888 (25 Stat. 94, 33 U.S.C. 591), and March 1, 1917 (39 Stat. 948; 33 U.S.C. 
701), which acts authorize the acquisition of land for flood control projects, the 
Act of Congress approved December 22, 1944 (Public Law 534, 78th Congress), 
which act authorized the project hereinafter referred to and the Act of Congress 
approved July 15, 1955 (Public Law 163, 84th Congress), which act appropriated 
funds for such purposes, and 

The Plaintiff having filed and served its Declaration of Taking as hereinafter 
described, and the Court having thereafter on the 17th day of May 1956 having 
entered a Judgment in Condemnation thereon, all of which documents were duly 
served upon the Defendants named as parties to the action, and 

It is satisfactorily appearing that the above Court and these Commissioners 
have authority and jurisdiction over both the subject matter and the parties to 
the action, and the Defendant State of South Dakota appearing through its 
Attorney General, Parnell J. Donohue and his Deputy, John J. Simpson, and also 
through John W. Larson as special counsel for the Department of School and 
Public Lands of the State of South Dakota, and the Plaintiff appearing through 
the Hon. Clinton Richards, District Attorney for the District of South Dakota, 
and Horace R. Jackson, Assistant District Attorney, and both sides having sub- 
mitted evidence in the form of oral testimony, exhibits, files and records, and 
the Commissioners have considered said evidence as well as the records and files 
in this action, now, therefore, the Commission being fully advised in the premises 
mukes and enters the following: 


FINDINGS OF FACT 


The State of South Dakota is a body politic and corporate. 

The Commissioner of School and Public Lands is an officer created by the 
State Constitution, and has such powers as provided by Chapter 15.01, South 
Dakota Code of 1939 as supplemented or amended, including specifically the 
“direction, management and control of the lands heretofore granted or which 
may hereafter be granted to the state by the United States, or otherwise ac- 
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quired, and of all plats and records pertaining to the title thereo, and the dis- 
position thereof...’ As such, said Commissioner had direction, management, 
and control of all of the lands involved in this action, which were public and 
school lands of the State of South Dakota. 

All of the lands involved in this action or affected by the taking were ac- 
quired by the State of South Dakota pursuant to the Enabling Act of Feb- 
ruary 22, 1SSY (Chp. 180, 25 Stats. at Large 676), which was the original act of 
Congress providing for Statehood. Said lands include lands for the support of 
the common schools of the State, including Sections 16 and 36 in every civil 
township, except where already appropriated; indemnity lands which were 
granted in lieu of common school lands where the same had already been ap- 
propriated or granted for other purposes; and lands for the support of the Uni- 
versity, College of Agriculture, State Normal Schools, School for Deaf, as here- 
inafter designated. Section Eleven of said Enabling Act provides that all of 
such lands can be disposed of only at public sale after advertising, that tillable 
lands cannot be sold for less than $10 per acre nor grazing lands for less than 
$5 per acre, and that if leased the leases cannot extend more than five years 
for agricultural or grazing purposes. Proceeds from sale or rental of the lands 
shall be available for the particular institution for which granted. 

The Constitution of the State of South Dakota provides the acceptance, han- 
dling, management, and disposition of the lands and income therefrom. The 
Constitution provides that the lands and the proceeds therefrom are to be con- 
sidered a trust with the State as trustee, and that no lands of whatever kind can 
be disposed of for less than $10 per acre. It also provides that the lands must 
be offered for sale in tracts of not to exceed eighty acres, and, if leased, not 
leased in more than tracts of one section nor for a longer term than five years, 
subject to renewal at the option of the lessee for another five year term. 

SDC Supp. 15.0415, as amended by Chapter 44 of the South Dakota Session 
Laws of 1957, provides that a lessee of school or public lands may be granted 
the right by the Commissioner on making proper application to make improve- 
ments on the property, including buildings, corrals, fences, well apparatus, and 
stock dams, and to remove any of the same as are removable on expiration or 
termination of the lease. As to improvements that are not removable in nature, 
said law provides that the lessee can require payment therefor from the new 
tenant or purchaser of the property on giving proper notice, provided that there 
is a limitation of $2,500.00 in value for addition of wells or stock dams under 
any one lease. Said law provides that in any event the State of South Dakota 
assumes no responsibility concerning any such improvements, and cannot be 
liable for any expense by reason of same, Also, any improvements not removed 
as permitted, or disposed of, becomes the property of the State without con- 
sideration. 

SDC Supp. 15.0510 provides for leasing of school and public lands for oil and 
gas exploration and development, and permits such leasing not to exceed ten 
years in any one term, and at a rate not less than ten cents per acre per year. 

That pursuant to the Declaration of Taking dated April 20, 1956, and _ filed 
for record in the office of the Clerk of the Court on May 11, 1956, and the afore- 
said Judgment on Declaration of Taking, the United States appropriated and 
acquired for public use, the fee simple title, subject to existing easements for 
public roads and highways, public utilities, railroads and pipelines, and subject 
to a reservation in and to the State of South Dakota of all its interests in the 
coal, ores, metals and other minerals, asphaltum, gas, oil and other like sub- 
stances in said land, provided that the rights so reserved shall be exercised in 
such a manner as not to cause pollution of the waters of the reservoir formed 
by the Oahe Dam and shall be subordinated to the right of the United States to 
construct, operate, and maintain the Oahe Dam and Reservoir project : provided 
further that t*« ri‘ten consent of the representative of the United States in 
charge of the project shall be obtained for the type and location of any struec- 
tures and/or appurtenances thereto now existing or to be erected on such lands 
in connection with the furtherance of the expleration and/or development of 
said reserved interests, in all of the land therein designated by tract numbers 
as follows, to-wit: (3438. C-351, C-361, D-407, D-410, D-411, D-423. D-44, 
D-457, D-459, D-461, D 462, D-463, 1D 468, E-501, E-503, FE-505, £-510, and 
E-524. These tracts contain 15,019.44 acres, 

That of the tracts located in Sully County, South Dakota, and included in 
Civil Action No. 288, all of the same were physically contiguous with another 
tract or tracts included in that same taking, except for Tracts E-503 and D-411. 
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Tracts D-423 and D-462 were contiguous to each other, but not to any of the 
other State lands. Tract D-468 in Hughes County, South Dakota, was hot 
physically contiguous with any other State land, but it was connected by public 
section line roadway with Tract D-463 which was a distance of less than Ye of 
a mile therefrom, and said D-468 was related in use to D—-463 and the other 
State land contiguous thereto. Tract E-503 was slightly less than half a mile 
from EK-501, and Tract D-411 was approximately % mile from D-—407 and 
D-410. Tracts D423 and D—462 were about 4 mile from nearest State land 
in Tracts D-459 and D-407, but were connected by public roadway. 

That in addition to the property taken and designated by tract numbers in 
Civil Action No. 238 in Sully and Hughes Counties, South Dakota, the State of 
South Dakota owned at the time of taking an additional 11,748.39 acres of land 
lying in Township 113 and 114 North and Range 81 West of the 5th Principal 
Meridian, and in Township 113 North, Range SO West of the Sth Principal 
Meridian, all in Sully County, South Dakota, which land consisted of one large 
contiguous tract lying adjacent to and contiguous with Tracts E-501, E-505, 
and D-407, so that said land remaining together with the tracts specified, and 
also with tracts contiguous to such other tracts, including Tracts D-457, D459, 
1D) -461, D-463, and [D-410 encompassed one entire physically contiguous owner- 
ship including 23,896.64 acres. That such additional contiguous land belouging 
to the State of South Dakota in trust, and not taken, included 1,613.86 acres of 
University Land, 9,133.44 acres of Indemnity Land, 952.69 acres of Common 
School Land, 43.40 acres of College of Agriculture Lands, and 5 acres of School 
for Deaf Land. 

That all of the lands included in the entire contiguous area belonging to the 
State of South Dakota in trust prior to the taking as described, including both 
the lands taken and those not taken in that area, were related in use as one 
entire farming and ranching unit, and the same were adaptable to use as such. 

That all of the lands included in Section 16, Township 114 North, Range 81 
West of the 5th Principal Meridian of which Tract E—508 is a part; also all lands 
in Section 16, Township 113 North, Range 80 West of the 5th Principal Meridian, 
of which Tract D-411 is a part; and also all lands in Tracts D-468, D-423, and 
D462, while not contiguous to the area described, were nonetheless in close 
proximity thereto, and were related in use to such larger contiguous tract, the 
same being readily adaptable and usable in connection with the larger unit as 
one farming and ranching operation. 

That in addition to the above tracts contained in Civil Action No. 238, it was 
stipulated and agreed between the parties that the Commission also take and 
hear evidence at the same time as to Tracts D-438 and D-441, and also Tract 
A-096, containing 640 acres which were taken by Declaration of Taking filed 
February 3, 1956, and also as to Tract I-921, which was taken by Declaration 
of Taking filed January 27, 1958, being included in Civil Action No. 305 C.D. 
Tract I-921 consisted of approximately 14.80 acres, and was not contiguous or 
related in use to any other State owned land. 

Tract D-438 consisted of approximately 158.60 acres, was not contiguous nor 
related in use to any other state land. 

Tract D-—441 consisted of approximately 13.24 acres, was not contiguous nor 
related in use to any other state land. 

That it was further stipulated by and between the patries that each side would 
introduce evidence as to effect of the takings of the various tracts involved inso- 
far as the rights of the State concerning oil, gas, minerals, and similar owner- 
ship was concerned, in the counties of Stanley, Haakon, Hughes, and Sully, and 
such other area and involving such other tracts as each side may desire, such 
agreement being for the purpose of convenience of the parties and witnesses. 
Accordingly, the Federal Government introduced testimony as to oil, gas and 
minerals in the Gavins Point, Fort Randall, and Oahe Dam regions along the 
Missouri River in South Dakota, and also as to certain tracts in the vicinity of 
Klisworth Air Force Base in Pennington County, South Dakota, and the State 
of South Dakota introduced evidence involving oil, gas and mineral rights in 
the counties of Stanley, Haakon, Hughes, and Sully, reserving the right to present 
evidence as to other tracts at a later time. 

According to stipulation specified in preceding paragraph, evidence was intro- 
duced by both parties as to oil, gas and mineral rights in the tracts in which the 
State of South Dakota claims an interest and which have been taken by the 
United States in this or other actions in connection with the construction of 
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the Oahe Reservoir on the Missouri River, in the counties of Stanley, Haakon, 
Sully, and Hughes. 

That in taking the above tracts, three different types of takings are involved. 
As to some tracts all of the title in fee simple ownership was taken, including 
the oil, gus and mineral rights. In certain other titles the fee title was taken 
but the oil, gas and minerals were subsequently revested to the State of South 
Dakota subject to reservations governing exploration, development and removal. 
As to other tracts, title was taken reserving unto the State of South Dakota all 
of the oil, gas and mineral rights, subject to reservations governing exploration, 
development and removal thereof. 

That the lands taken in the counties of Stanley, Haakon, Hughes, and Sully 
were located in a region in which there had been and was at the time of taking 
thereof, activity in the leasing of oil, gas, and mineral rights therein for the 
purpose of exploration. That said activity was motivated by the fact that said 
lands were located within the geologic region commonly referred to and ac- 
knowledged by geologists to be the “Williston Basin”, being the same geologic 
region wherein oil and gas producing wells were then in existence in North 
Dakota, and in Harding County, South Dakota, and also by the fact that 
numerous gas producing wells had been theretofore discovered in said Counties 
within 2 distance of a few miles from the lands in question. 

That in fact two gas producing water wells were drilled on lands within the 
Fort Sully Military Reservation, from which a majority of the lands in question 
were taken, and said lands were within a few miles of the City of Pierre, South 
Dakota, which produced and sold gas commercially for nearly 40 years and up 
until approximately the year 1948. 

That at the time of taking, or within a few years prior thereto, all of the 
tracts in question were under oil, gas, and mineral lease for exploratory pur- 
poses in consideration of stipulation annual rentals therefor, and in addition, 
in most Cases, upon payment of substantial bonuses to the State of South Dakota. 

That flooding of the tracks as proposed for the Oahe Reservoir, while not 
preventing development or removal of any oil, gas, or mineral from lands in 
which the same were revested or retained by the State of South Dakota, would 
result in greatly increased cost of exploration and development in that the cost 
of drilling wells in such reservoir would be approximately the sum of $300,000 
compared to a cost of approximately $110,000 per well prior to flooding. 

That such increased cost of development adversely affected the attractiveness 
of the lands included in the above tracts for leasing for exploratory and devel- 
opment purposes, as evidenced by the fact that at the time of trial practically 
all of the leases in existence at the time of taking were defaulted in payment 
of the annual delay rental thereon and were therefore cancelled. 

That of the leases in effect on the tracts in question as of the time of taking, 
the annual rentals paid to the State of South Dakota were ten cents per acre for 
the first five years and twenty-five cents per acre for each of the next five 
years, and with additional lease bonuses on the individual leases, the highest 
bonus being the sum of $1.70 per acre for one such lease. 

That the oil, gas and mineral leases in effect at the time of taking were for 
2 term of ten years from the date of making same, and as long thereafter as 
oil, gas, casinghead gas, or casinghead gzesoline should be produced therefrom, 
subject to automatic cancellation in event of failure to pay the annual delay 
rental when due. 

That all of the leases in effect on the properties involved had been made and 
entered by the State of South Dakota pursuant to public advertised auction 
sales for same. 

That the acreage of the tracts not included in Action No. 238 as previously 
determined, and the situation as to oil, gas, and mineral estate is that 9,419.01 
acres of mineral rights are not involved in Civil No. 238 and 24,438.45 acres are 
involved in Civil No. 238. 

That since the taking of the tracts specified, there has been no market for 
the oil, gas, and mineral rights for exploratory and development leasing, and 
the leases that were in effect have been cancelled, all as a result of the taking 
and proposed flooding of the Oahe Reservoir. That such condition exists re- 
gardless ef whether the tracts were taken in fee, or whether the oil, gas, and 
minerals were reserved or revested into the State of South Dakota. 

In Civil Action No. 238, the State of South Dakota retained all of its rights 
in oil, gas, and minerals in all of the property affected. 
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That the State of South Dakota has been damaged by reason of the taking 
and flooding of the tracks here involved by loss of revenue from leasing of oil, 
gas, and mineral rights on all tracts taken within the counties of Stanley, 
Haakon, Hughes, and Sully, to the extent of $3.00 per acre. 

That all of the ‘tracts of land involved in which the State owned the surface 
rights at the time of taking were leased in accordance with constitutional and 
statutory provision of the State pertaining to same, and said leases were for 
grazing purposes only, the State Board of School and Public Lands having 
adopted a policy of leasing no State lands for agricultural purposes. 

That of the tracts situated in Stanley County, and Haakon County, South 
Dakota, all of the same were primarily and best adapted for use in connection 
with grazing of livestock, with sume agriculture limited to areas of the more 
level soils. That Stanley and Haakon Counties are primarily beef livestock 
producing areas, with some limited farming done in connection with cattle 
ranching. 

That the acreage of irrigable crop lands included in the area taken in Sully 
county, South Dakota, would include the following: 2358.52 acres of alluvial 
timbered; 283.58 acres of alluvial cleared; 1106.00 acres of Akaska terraces; 
560.00 acres of Orman ; 235.00 acres of Akaska on first bottom. 

That the fair market value of all of the 25,667.76 acres of trust land owned by 
the State of South Dakota included herein in the counties of Hughes and Sully, 
at the time of taking of the various tracts therefrom not including improvements 
thereon, was the sum of $1,602,955.20 and the fair market value of the 12,188.39 
acres remaining in said area after the taking, as of right after the taking was the 
sum of $426,618.65 resulting in a total damage to the State of South Dakota in 
Hughes and Sully Counties by reason of such taking of $1,176,336.55. 

Krom the foregoing findings of fact, the Commission draws the following: 


CONCLUSIONS OF LAW 


1. That the Court and this commission has jurisdiction of the parties and the 
subject matter involved in this action, including jurisdiction to determining what 
compensation, if any, is to be paid defendant State of South Dakota by reason 
of the taking of the various land held in trust by it. 

2. That the State of South Dakota is a proper party to the action as trustee 
of the various lands involved. 

3. That the provisions of the Constitution of the State of South Dakota, or 
statutory provisions thereof, or of the Enabling Act of February 22, 1889 are 
not binding on the United States of America insofar as the same purport to limit 
the minimum consideration that the State can accept for its trust lands, or the 
number of acres that can be included in a particular sale. Such provisions are 
binding, however, insofar as determining the ownership of the State, and pro- 
cedural matters in relation to control and management of said trust lands insofar 
as the same may be material to this determination. 

4. That although certain contiguous lands held in trust by the State were 
allocated to particular trusts for the purpose of benefiting a particular State 
institution or purpose, wherever the same were related in use to other similar 
contiguous lands, the State of South Dakota is entitled to damages that may have 
resulted to any such remaining lands although the lands to which they are con- 
tiguous are not necessarily allocated to the same trust. 

5. That the State of South Dakota makes no claim to improvements that may 
have been placed on the premises by tenants. 

6. That the State of South Dakota as trustee of its school and public lands 
sustained damage and loss by reason of taking of 24,438.45 acres in tracts in the 
Counties of Stanley, Haakon, Hughes, and Sully, insofar as its ownership of oil, 
gas, and mineral rights to the tracts of land taken in the total sum of $73,315.35. 
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7. That the State of South Dakota as trustee of its school and public lands 
sustained damage and loss as to surface rights by reason of taking of tracts 
of land in Stanley and Haakon Counties as follows: 


Damages to Section 36, Township 6 North, Range 30, East of the 


Binck Tiitis Meridian Tract A-ve.. see ue $14, 720. 00 
Damages to Section 36, Township 6 North, Range 29, East of the 

Black Hills Meridian Tract C-348___._____-__-_- Se pee ete SND 9, 812. 50 
Damages to Knight Island, Tract C-350__..__._._..._._.____- 4, 275. 00 
Damages to Section 16, Township 6 North, Range 29, East of the 

Black Hills Meridian ‘Teact C-O0).oocms55 se eee ae ee 10, 240. 00 


Damages to Section 36, Township 7, North, Range 28, East of the 
Black Hills Meridian TENG RE ee ea ee 6, 220. 00 
Damages to Section 36, Township 7 North, Range 29, ‘East of the 


Biack Hillis Meridian ‘Tract D-404_ =... =e 8, 320. 00 
eTRON SE RO RP eee ee faces 1, 880. 00 
SURMIOE 20 BENOG AP oo ce ces bicgieeieatbeess 264. 80 


Damages to Tract E-524_____-__- 
Damages to Tract I-921 


KiReESees ee earns a eases 1, 600. 00 
apiece acme carpool anaae ea eal aiicnin acco on eee 368. 00 


pitti ake Raden ope 57, 700. 30 


. That the State of South Dakota as trustees of its school and public lands 
was damages by reason of the taking of lands in Hughes and Sulley Counties 
as involved in this action, and totaling 12,148.25 acres in all, and of which the 
same was all either physically contiguous throughout, and related in use, or 
else was in such close proximity and related in use to be considered as one entire 
unit, in the total sum of $1,176,336.55, including damage for the land taken, 
and resultant damage to the land not taken. 

Wherefore, by reason of the above findings of fact and conclusions of law, 
the State of South Dakota is entitled to compensation in the total amount of 
$1,307,352.20 by reason of the takings of the lands involved in this action, and 
to which evidence was introduced on the trial. 


Total Damages Stanley & Haakon Counties 


BY THE COMMISSION : 
J. W. KAYE. 
JOHN J. Exon. 
ADOLPH Mor!tz. 
Senator Case. Mr. Chairman, to continue with the witnesses, T 
would like to ask Mr, Bowman, who is president of the Big Bend 
Land Owners Association, to testify at this time. 
George, I think you can use 12 to 15 minutes and then the following 
witness, Mr. Gates, who is counsel for the Oahe people, about the 


same: and then T think the following time can be divided between 
Mr. Smith and Mr. Telford. 


STATEMENT OF GEORGE BOWMAN, PIERRE, S. DAK. 


Mr. Bowman. I hope I won’t have to take that much time. T am 
George Bowman. I live on a ranch, live and operate it with my three 
sons, about 20 miles east of Pierre. We have lived there for 44 years, 
ever since our marriage. 

Traised my family there and it definitely is our home. 

T would like to say that the Big Bend Association elected me their 
president. and asked me to come down here and explain that we are 
apprehensive of what will happen when they come into the Big Bend 
area. We have only one member of our association that has been 
affected by taking, and that is Bernie Green. Bernie had 270 acres 
which they took and paid him $100 an acre, $27,000. 

Senator Case. Could you speak up just a little bit? 

Mr. Bowman. T say that he had 270 acres taken and he was paid 
$100 an acre, which seemed a good price. He spent $30,000 or $3,000 
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more than he received for his place relocating on poorer land, poorer 
water, and no protection. 

Senator Case. You mean no winter protection for his cattle? 

Mr. Bowman. No winter protection, that is right. 

I am just trying to show you what it really means to take this win- 
ter protection away from a person and move him out where he has got 
to spend more than he receives. He lost that 270 acres. 

Now, the Big Bend Dam is coming in. Bernie is going to be moved 
again. He has got to move back or out. He told me that he thought 
it would be Alaska or Siberia this next time. We have many more 
like that. 

I have some notes here. 

We have one case of Harvey Robinson. He received $37.50 an acre 
and he has offered $50 an acre for a half section adjacent to where he is 
pushed back up on the hills, up on the prarie. This $37.50 was paid 
for good bottom alfalfa land and it was in alfalfa. They refused it. 
He couldn’t buy it for $50 an acre. 

Senator Casg. He couldn’t buy the bench land above for $50 ¢ 

Mr. Bowman. He offered $50 and couldn’t get it, and the pit land 
he had sold for $37.50. 

He has about a month to reinvest the money that he received for 
that bottom land or he has to pay an income tax on it. I think he has 
i. year to invest in like property and he can’t buy it. Consequently 
he is going to have to pay 30 or 35 percent of that in income tax. 

Is there any way that that can be changed, that that like property 
can be revised, or word “like” taken out, that he could reinvest it 
in property ? 

Senator Case. I think he could get an extension of time on the year 
if he takes it up with the Internal Revenue people, and he could show 
that he wasn’t able, within the year’s time, to reinvest. They will if 
the transaction is properly identified, grant him an extension of time, 
if I am correctly advised. 

Mr. Bowman. What about myself? I am 67. When I sell out 
down there or when it is taken, I can’t go back on another farm. 1 
should probably retire and move to town. Do I have to pay that in- 
come tax on that when I didn’t want to sell, when a person is forced 
to sell ? 

Senator Kerr. Under the present law you do. It just happens that 
the Senator here is among those who, for some time, has been trying to 
get. a law passed that would free from that taxation the proceeds of 
land or property taken from a citizen, a taxpayer, when he was an un- 
willing seller, when he did not want to sell, and relieve him of the 
burden of that taxation which becomes due by operation of law and 
not by any act of his, and in spite of the fact that he is trying to avoid 
being put in that position. 

We have not succeeded in getting that adopted. We have been con- 
fronted bluntly with the statement that if the Congress were to pass 
such a bill, it would be vetoed. 

Senator Casr. Mr. Chairman, as the chairman has said, the last time 
we had an omnibus bill before us on the floor of the Senate, we tried 
to put in an amendment along that line and discussed this as far back 
as 1956 when we were discussing the possibility of revising the tax 
law in that regard. 
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But I am afraid you have stated the tragic truth, and that is that 
if you, at your age, at 67, feel that you are going to be forced out of 
ranching and the only way for you to avoid the heavy capital gains 
tax or a tax as income, if the period of time you have held the land 
would make the other applicable, and you feel, at your age, it isn’t 
worth while for you to start in again, that there is no relief under 
the present tax law. , 

That is one of the reasons I hope that perhaps in this hearing we 
might develop something, some way, in which the situation could 
be taken into account by the appraisers by limiting the amount of land 
that they might propose to take, or for whatever other suggestion 
might come up. 

But you go ahead and develop the proposition as it affects you. 

Mr. Bowman. Then we are coming up to our meeting over there 
at Pierre the other day. It was the opinion of most of the members 
there that if the Corps of Engineers, the man that was sent to your 
place, would first let you know that he was coming, that is what I 
mean, and don’t just find him out in the middle of the field apprais- 
ing, come to the house and sit down with you and talk it over. 

I know that the highway appraiser came to my place. They cut my 
place right in two. I got along with them fine. They came there; we 
went out and looked at it. They were even going to cut off the end 
of my field. They changed that road about 8 rods. They didn’t hurt 
the road any, it helped me. 

Those are the things that make for good relations, and I believe that 
if that would take place, it would be quite a help. 

Again, on some of this appraising, I think you probably have that 
in there. I talked with Bernard Lynn last Saturday and he told me 
about the difference in that. He did also tell me—— 

Senator Case. That was on the school. 

Mr. Bowman. That is right. 

Senator Case. For the record, I might identify Bernard Lynn as 
> commissioner of schools and public lands in the State of South 
Jakota. 

Mr. Bowman. That is right. He is a trustee on the school lands for 
the children in South Dakota. 

There is one tract of land he told me that was appraised at $4.50 
an acre for what was wanted, what they took. The balance of that 
tract was put up at public auction and brought $50 an acre. There is 
a little difference in valuation there, certainly. 

And that the people of South Dakota are definitely against the 
cram method of appraisals, because our legislature out there at 

jerre, under Republican Governor Joe Foss and again under the 
Democratic Governor Herseth each time appropriated $10,000 to pro- 
test or fight against the taking of the State land at the appraised value. 
os the people apparently in beth legislatures in 2 separate years did 
that. 

In some of these other things, again, about like I mentioned on this 
coming and sitting down with you and letting you know they were 
going to appraise your iand, Lawrence Almond of Pierre went to pay 
his taxes and he didn’t have any to pay. Condemnation proceedings 
had been filed against that land, and it wasn’t his. It went. to court. 


Now, he should have been notified, certainly. That is quite a shock 
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to a person to go to the courthouse to pay your taxes and find out you 
don’t own the land. I am talking about these up on Oahe. 

Senator Kerr. Say that again. 

Mr. Bowman. All these cases are up on the Oahe taking, which 
has already been done. As I said balues there had been none but 
Bernie Green down in our area. 

Senator Case. You mean below Pierre in the Big Bend Reservoir? 

Mr. Bowman. That is right. 

We are just trying to get ahead, and if under any agreement or any 
way that we can deal with the Engineers when they come up and get 
these appraisals up somewheres near where they should be, so that we 
don’t have to spend what should be rightfully ours in a lawsuit. 

Personally, L-have never been in a lawsuit in my life, and L never 
hope to be. But if my land is appraised as some of these were up in 
the Oahe taking, Lam certainly going to protest. 

Senator Case. Do you know “how: large that portion of the school 
land tract was that was appraised for $4.50 an acre, and how tauch 
remained in the tract that was sold at $50 ¢ 

Mr. Bowman. No, 1 don’t. I was just standing there talking with 
him, and he mentioned that. Ife mentioned several different things, 
and that is one of them that I took a note on. 

I do not. I do know there was 15,000 acres in that, that was ap- 
praised at $22.50 an acre, and Sutton Bros. got $72, which was ad- 
mitted at the trial, the Suttons admitted that the school public land 
was the best of the two. 

Senator Kerr. And it had been appraised at $22.50 ? 

Mr. Bowman. $22.50 is what Mr. Lynn told me. I believe that if 
the Corps of Engineers will try to cooperate, meet the farmers half- 
way, that the farmers will go halfway, the people out there, the 
ranchers, the owners. 

[ don’t see any reason why we have to have court trials, pay out a 
half of the increase that we get when it was ours in the first pl: we, if 
the appraisals had been made in accordance with a just figure of what 
the land is worth. 

Senator Case. Did the Suttons get the $72 for their land as a re- 
sult of negotiation, or is that a court award ? 

Mr. Bowman. I do not know. 

Senator Casr. I wonder if anyone else knows. 

Mr. Hotianp. It was done by negotiation. 

Mr. Bowman. I think that is about all, except that we have many 
people that are living just on the edge of the taking area. That is, 
their houses may set within that 300 ‘feet, and there is quite a job to 
move that house, and everything. 

It is another thing that Mr. Green told me about this moving. It 
is my understanding from him that you get paid for moving your 
personal belongings. In his case, he had oats in two bins. He had to 
put it in one granary, move that granary, take it out and put it in the 
other granary, and then move the second granary. 

He didn’t get paid for moving the granary, but he did the oats and 
his personal belongings from the house, and whatever personal be- 
longings there were. 

They told him to keep track, and he sent them a bill for $900, which 
covered the time that he used to make that movement. He got a 
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check for $800, and Bernie said that he never came as near tearing 
up a $300 check in his life because he had in for what was right. 
Those are just some of the things that I have here. 

I believe that is about all I have. 

Senator Case. | am sure that your grassroots observations here 
will be very helpful to the committee, and I am sure also that the 
representatives of the Corps of Engineers who are listening to this 
testimony will be impressed by the factual statements by the people 
who have to live under the situation. Thank you very much. 

Mr. Bowman. Thank you. 

Senator Case. Next we will call on Mr, John Gates, who is the 
counsel for the Oahe Land Owners Association. 


STATEMENT OF JOHN C. GATES, COUNSEL, OAHE LAND OWNERS 
ASSOCIATION 


Mr. Gares. Thank you, Senator Case. 

Mr. Chairman and members of the committee, I am John C. 
Gates, a lawyer of Waterloo, lowa. I was born and raised in South 
Dakota and left there about 25 or 30 years ago. I have been asked 
to represent the Oahe Land Owners Association here before the 
committee this afternoon. 

Senator Casr. Mr, Chairman, I wonder if I could add to his in- 
troduction. John Gates is the son of the former Judge Gates who 
was the presiding judge of our South Dakota Supreme Court for 
a number of years. 

John lived and grew up in Pierre, and many of these people, these 
landowners that, he represents, are lifelong friends. I say that be- 
cause just to say that you are from Waterloo would not suggest the 
full story that the committee is entitled to know as to his back- 
ground. 

Senator Kerr. Anything which can be said as an extenuating 
circumstance in favor of a man who was born and reared in South 
Dakota and moved to Towa, I think is an appropriate observation. 

Senator Case. I think, to get the whole justification, you have to 
do that. I believe he married an Iowa girl. 

Mr. Gares. I also represent 17 former landowners, 14 men being 
incorporated, that is, the land they formerly owned being incorpo- 

rated in Senate bill 2900, which was given to the Senate on January 
25, 1960, a bill for the relief of certain individuals whose lands were 
acquired by the United States in the construction of the Oahe Dam 
and Reservoir in South Dakota. We do not know when that will 
come up. 

I should like to insert in the record, after I read this article from 
the Daily Plainsman, the daily newspaper of Huron, 8. Dak., dated 
Friday, M: ry 13, 1960: 


Warrold Ranchers Express Bitterness After Corps of Engineers Land Con- 
demnation Work. 5; 


This article was written in reply to a series of articles written in 
the Daily Argus Leader of Sioux Falls, S, Dak., at the instigation of 
the district attorney’s office in South Dakota, as I understand it. This 
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article was written by Wesley G. Pippert, United Press International, 
Warrold, S. Dak.: 


Sam Ramsey, resting in a chair in the small stucco home south of this Hughes 
County community, leaned over and spit into a can, 

“It's a good thing those appraisers work for the Government, They sure 
couldn't make a living doing anything else.” 

Floyd Putman, his neighbor just down the road, untangled his long form 
and said: 

“Our place wasn't for sale at any price. But they didn’t take that into 
consideration.” 

Ramsey and Putman are only two of the many ranchers who have been forced 
off their land by water behind the Missouri River dams. 


IS BIG BUSINESS 


The land taking for the Missouri Basin projects is big business, 

Ultimately, up to 800,000 acres will be taken at a cost of about $50 million, 
Now, about half of the land has been obtained. 

Most ranchers feel they have been the small victims of a big juggernaut in 
the process. ‘They wouldn't mind, they say, but they have wound up with less 
than they started—and they had to pay for it besides. 

Like Ramsey and Putman, many of them had to leave choice river bottoms 
much of which couldn’t be priced because it just didn’t change hands—for cheap 
prairie land, 

FEEL INJUSTICE DONE 


And practicaily all of them feel the U.S. Government did them severe 
injustice, both in the appraisal of the land by the Army Engineers and in the 
settlements in the courts. 

“Hitler's methods,” one of them told this reporter as he stood on his relocated 
place. “Divide and conquer.” And then as if for more emphasis, he repeated, 
“Divide and conquer.” 

The word of the bitterness finally got to Washington and the U.S. Senate 
Public Works Committee scheduled a hearing for Monday on the corps land- 
taking policies. 

Senator Francis Case, Republican, of South Dakota, made the request for 
the hearing. lis State service director, Harold Schuler, was at a meeting of 
Oahe and Big Bend landowners in Pierre in April at which many grievances 
were voiced. 

TO EXPRESS VIEWS 


Case said the Big Bend and Oahe landowners would be invited to “express 
effectively” their views on Army Engineers policies and land taking. 

The experience of Putman and Ramsey is typical. 

Ramsey owned 2,400 acres near Fort Bennett upstream from Pierre, and 
leased another 1,600. His wife had lived in the old, historic area since she 
was 19 months old. 

The spread included 440 acres of timber and 300 acres of river bottoms. “It 
grew hay as thick as hair on a dog’s back every year,” Mrs. Ramsey said. 

“We heard rumors for 10 years about a dam,” son Dave said, “but never 
anything official.” 

Then one day the appraisers came. 


KNEW NOTHING 


“Those appraisers knew nothing about South Dakota,” he said. 

When it was all over, the engineers offered Ramsey $44,800 for 1,100 acres 
of land. He finally settled for $50,000. 

“IT was afraid to go to court,” Ramsey, a heavy-set, balding man said. 

They bought a ranch south of Hlarrold to relocate. They still have a piece 
of their Fort Bennett land left, but its value has been stripped by the taking 
of the other. 

The Harrold spread of 2,880 acres cost them $64,800. 

But that wasn’t all. ‘“There’s been nothing but expense,” Mrs. Ramsey says. 
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MOVED HOUSE 


They had to move a house, spend $400 for a couple of dams, build 2 miles of 
fence and drill an artesian well for $3,200. 

Putmans had much the same experience. 

They had 580 acres on the east side of the Missouri River north of Pierre. 
It included 85 acres of timber and 100 acres of land that produced 4 to 5 tons 
of alfalfa every year. 

“We never had to buy feed,” Putman said. 

The Army Engineers offered him $29,600, then raised to $35,000. Putman was 
still not satisfied and sued. The jury awarded him $51,000. 

In relocating, Putman had to pay $438,000 for 2,040 acres south of Harrold. 
But the land had no timber and produced only half a ton of alfalfa per acre. 

“We had to put in a well, build five dams and move houses. It’s already cost 
more than $50,000 and we lost a year’s time in moving,” he said. 

“And I had to pay out $8,000 for feed last winter. 


“If I had known then what I know now, I wouldn’t have taken $60,000 for 
the land.” 


He said the jury did not consider that, in bottom land, there are no failures 
year after year. The jury did not consider the natural shelter and natural 
resources—with very little overhead—the bottom land offered to the stock- 


growers. 

Mr. Gates. In conclusion, the primary purpose of this hearing, as 
I understand it, is to attempt to determine how lands acquired in the 
future by the Government from private owners shall be compensated 
for. 

The ordinary rule is the fair cash market value, assuming you 
have a ready seller and a ready buyer. That is very difficult to deter- 
mine where people don’t want to sell their land. 

T am wondering if some other things should not be figured in, 
possibly which have never been determined as elements in the acquisi- 
tion of land by the Government. 

Shouldn’t the fact that one who has lived on a homestead all his 
life, made a living thereon, maybe his parents and grandparents 
owned the land, he doesn’t want to leave the place, shouldn’t the 
fact. that he has to leave be taken into account on a monetary basis? 

I realize it is difficult to determine. It seems to me it is analagous 
to a case at law where one sues for personal injury. We know that 
he is entitled to loss of future earnings, doctor bills, and pain and 
suffering. 

Now, pain and suffering is hard to determine, yet it is allowable in 
court. 

Why couldn’t people who have had to give - their land be com- 
pensated for sort of a sentimental basis? I think that ought to enter 
into it. 

And another thing, shouldn’t a person that loses a going business 
be compensated for in some percentage? Suppose he was making a 
considerable amount. of money. He should undoubtedly be reim- 
bursed more than one who had a business that was not doing very well. 

I thank you. 

Senator Casr. Thank you, Mr. Gates. 

The point you last mentioned is also what Mr. Bowman pointed 
out. In the case of the taking from a man who is past 60 years of 
age, he may have a going business and even if you pay him for it, 
he doesn’t, want to quit right then, as it may be impractical for him to 
reestablish himself. 

Arthur Smith of Mobridge. 
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STATEMENT OF A. C. SMITH, MOBRIDGE, S. DAK. 


Mr. Smrru. My name is A. C. Smith, Mobridge, S. Dak. I have 
approximately between 11,000 and 12,000 acres right across the river 
from Mobridge. The corps is taking between 1,800 and 1,900 acres 
of bottom land. 

Some of that land, about 230 acres, lays on the east side of the river 
within a mile of the city limits. I did have that land appraised by 
Vern Englehorn, who is with, I believe it is, the Western Farm 
Management from Phoenix, Ariz. He has done a large amount of 
ranch appraisal all over the United States, and perhaps you have 
heard of him. 

Senator Kerr. In order that we may have the accurate information 
in the record, ate you in the Oahe Reservoir? 

Mr, Smrrit. Across from Mobridge. We are right in the middle 
of the Oahe Dam. 

He made that appraisal a year ago last December. Tis appraisal 
of the land, what they were taking, amounted to $201,000. That in- 
cluded severance, and I do have something that did not enter in that. 

I have a new highway cut through the ranch that I am supposed 
to be compensated for all damages up until the land is acquired. I 
have that in writing from the corps. 

A short time ago the land office of Pierre was out to call on me and 
told me that the appraised price—I didn’t see anything in writing— 
that their appraised price was $93 an acre. 

Senator Kerr. How much in total? 

Mr. Smrrn. $93,000, which would be $53 an acre, about, on this 
land. 

Senator Kerr. That is the same number of acres? 

Mr. Soir. The same number of acres as the other appraiser. 

Senator Kerr. Of 200? 

Mr. Smiru. Yes, for the $201,000. The corps’ appraisal was 
$93,000, or approximately $53 an acre. 

This’ ranch is located within 10 miles, the buildings are, of 
Mobridge. We have the Missouri on the east, the Grand River on the 
north. It borders two rivers. 

You can get wells any place in bottom on just sand points, or if you 
want to drill a well about 28 feet. You can’t pump them dry. We 
have water pipe to the corrals, barns, and house. Water comes up to 
12 feet at the top, and just kind of stays there. 

We have always lived on the ranch, The boys all went through 
school, driving back and forth, and it is so situated we get by with a 
small amount of help. 

The boys get up in the morning, one is 18 now, graduating, the 
other is 15, help feed a couple loads of hay and have breakfast and are 
in school by 8:30. They haven’t been late but twice in the last 5 years 
from that ranch. It is just about the same thing as living in town, 
as far as convenience goes. 

Well, now, the new highway that cut through the ranch, cut right 
through the middle of it, has shortened it up 3 miles. We were 10 
miles from town around about the old bridge. We are now seven. 

I think that I will agree with a lot of the people who have testified 
before me. I think our big trouble all stems from land appraisal, 
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and I think the biggest part of that is from the contract appraisers 
from out of the State that come in. 

I happened to be in Omaha. I belong to the American National 
Stockgrowers, and also the South Dakota Stockgrowers, and IT was 
on the committee a year ago last winter at Omaha where we held a 
convention, 

While I was down there this contract appraiser, who is trom 
Nebraska, Mr. Ewing is the name, came out. He just had a car with 
two-wheel drive. 

We had some snow on the ground, and then we went from there to 
Denver and back home to the stock show and sale. Well, when we got 
home, we found out he was there, and I immediately tried to contact 
him. 

I had two power wagons at the ranch, and a jeep. I also have an 
airplane. I told him we would just see any part of that ranch that he 
wanted to see, and I tried to explain the use of it. Well, he informed 
me that he had seen about all of the ranch he wanted to see 

Senator Kerr. That was the appraiser ? 

Mr. Suir. That was the appraiser from Nebraska. 

And T have also been informed that they didn’t think, a lot of people 
did not think, he was very well pleased with the ranch. I don’t know 
just why he wasn’t, but anyway I think that when you have built a 
lifetime or spent a lifetime putting some of that together—I have a 
lot. of pictures of my ranch with me—and then somebody from out of 
State comes in and in a few short days sets a price on th: it, that is the 
thing that hurts. 

You can go to court and perhaps double the money, but it is going 
to cost you practically 50 percent of your gain, which rightfully 
should have been yours to start with. 

I don’t know just how you are going to change that, because as the 
corps says, that range is worth $900,000 or $201 ,000, and it cost me 
$50,000 to collect it, and I am not getting what it is worth. 

Now maybe there is another thing. Maybe the Corps of Engineers 
works on this theory: That perhaps a certain amount of these cases 
have to go to the Justice Department to establish their rate so that 
they are not overpaying. I don’t know what it is, but it certainly looks 
like here is something anyway, and I don’t understand it. 

If these appraisers are competent appraisers, know land value, and 
are not appraising under a ceiling price that they have to stay under, 
I don’t know just ‘what the deal is. 

I don’t have much more to say, but I do think I would like to see 
them get these appraisers within the State that they are operating in 
if possible. I think they will understand the problem better and 
would know more about the value of the property. 

Senator Case, Do you know how much time the contract appraiser 
spent in making a determination that this portion of your ranch was 
worth $93,000 ? 

Mr. Smirir. I don’t, because I was gone. I served.in this committee 
at Omaha. Then I went on to Denver. 

When T got back, he didn’t do any more driving on the ranch that 
I know of. T immediately contac ted him because I found the Corps 
of Engineers appraisers very nice fellows. They were near the ranch 
when we were having dinner. They came in and ate with us. I 
helped them a lot. 
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They rode with me in my plane, walked down the river bottom. 
My river bottom along the Missouri is all shale. All along, the cattle 
walk along the bottom without even getting muddy. It is a hard 
shale bottom. 

Carl Bolton was appraiser for the corps and he said, “I have never 
seen that. I have appraised at Randall Dam and also Garrison 
Dam.” 

We flew along there, and you could see the trails of cattle along 
the water. He said, “I have got to go see that.” So he parked his 
car on the hill and walked all along the river bottom where the cattle 
were, 

Senator Case. The point you want to make is that a contract ap- 
praiser with just a cursory visit to the ranch couldn't establish or 
couldn’t be aware of the true values of that as an operating unit. 

Mr. Suiru. I will say this: I don’t see how the man could go out 
in the wintertime in your pastures, considerable snow on the ground, 
with just a two-wheel drive car—I believe he had a Ford station 
wagon—and get over that ranch sufficiently enough to tell you what it 
was worth in a few days, and come up with a figure that you are going 
to have to live with or go to court to change. 

Senator Kerr. Live with or die with. 

Mr. Smiru. Well, it is kind of that way. This whole thing 
sounded to me today like it all stems from one thing, and that is a 
poor appraisal, 

The reason we had, or I had, this appraiser appraise this place, we 
thought he was the best that we could hire in the United States. He 
writes articles. I have got a magazine with me that he has wriiten 
in—a western magazine. 

He runs appraisal schools all over the United States. H[e runs 
them in Nevada and he appraised the Wyoming ranch a while back. 
He appraises ranches all over. 

He has worked for the Corps of Engineers as well as private con- 
cerns and corporations, and there is a little less than 50 percent—that 
is, the corps presently is a little less than 50 percent. 

I don’t. believe I have any more to add. I was asked to hold this 
down to about 5 minutes, and I don’t know how much I got over it. 

Senator Kerr. I will only ask one question and you don’t have to 
answer it unless you want to, but you seem to me to be like a man of 
good sound judgment. What kind of cattle do you have? 

Mr. Smirn. Say, I can answer that. At the present time I am run- 
ning Herefords, but I have been thinking a little bit about these 
Angus. Ihave been running into quite a little cancer eye, and I think 
probably it stems from pink eye, and maybe you could give me a little 
information on these cows. 

Senator Casr. We have both Pearl and M. H. Telford. I don’t 
know which one is going to close as a witness for the South Dakota 
group. 


STATEMENT OF M. H. TELFORD 


Mr. Tetrorp. Mr. Chairman, ladies and gentlemen, I want to thank 
Senator Case for the effort he has put forward for the benefit of South 
Dakota. 

In defense of the State of South Dakota, I would like to say that I 
“ame to South Dakota in 1918. 1 went to work for the Fort Selby 
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Military Cattle Co.—or the Fort Selby Military Reservation Cattle 
Co. is what it was. I have known the bottom all these years. In fact, 
I was a witness for the State against the Government. 

There was so much difference between what they had offered the 
State of South Dakota and what an individual upstream had gotten 
that it seemed kind of ridiculous. That is, I guess, about all I have 
to say about that, so I will start on my own. 

My place is located 20 miles upstream from the Oahe Dam—in 
fact, directly across the river on the east side from the Bi'l Holland 
ranch, who is the chairman of our organization. 

My land consists of 206.9 acres, and the description is lots 5, 6, 7, 
8, sec. 6, 180 Hughes County, S. Dak. 

In my trial T had Mr. Warren May, whom I consider to be a very 
eflicient lawyer. In fact, he was too efficient, I guess because the 
judge took the liberty of reducing my award $9,000, 

I proved I think a reasonable doubt that my land was subirrigated. 
I also proved that I had wintered 400 head of cattle that winter off 
of the hay that I had harvested that summer. 

I had the man that brought the cattle over, and they were cows, 
they weren’t yearlings, Mr. Tom Daniels. I also had the county 
agent as a witness of mine. I had the county commissioner as a wit- 
ness of mine. I had two real estate men from Pierre and one of them 
I understand had sold over $1 milion worth of property. 

I had Henry Bow, an abstract. man from Kennebec. [ had my two 
closest neighbors testify. So I thought that I showed plenty evidence 
that would warrant me what the jury awarded. 

Outside of that, I guess that is about it. I came down here not as 
a public speaker, but I came here in defense of myself, and I hope 
that it will be of some benefit. 

Senator Case. Mr. Telford, have you received the money from the 
Government on the basis of the court award ¢ 

Mr. Tetrorp. Yes. 

Senator Case. Between the time when notice of taking was filed 
with the court, did you have access to any of the funds that were 
offered ¢ 

Mr. Tetrorp. Well, I had the 90 percent, yes. 

Senator Case. You took the 90 percent. 

Mr. Tetrorp. I took the 90 percent, yes. 

Senator Case. Mr. Chairman, I think this concludes the witnesses 
who want to speak here, but we do have two others present, Mr. Chris 
Dam and Mr. Duffy. They would like to file a statement. 

Senator Kerr. Fine. 

Senator Case. And I have a few letters from people who couldn’t 
be here today, who I think would like to have their letters made a 
part of the record. 

General Cassidy, do you have that letter from a lady that I handed 
you this noon ? 

Mr. Chairman, this is a letter from a lady writing from Fort Pierre, 
Mrs. Arthur Metsinger, and I should like to fiile it for the record, but 
if I might be indulged to this extent, I would like to read just a para- 
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graph or two from a letter, because I thought it was a very poignant 
sort of a letter. She said: 


Our offer was $30 an acre for three quarters of land the second bench level 
except for one corner of approximately 50 or 60 acres which ran up in the hills 
and contained a large gravel pit. 

A great quantity of gravel was later taken from this pit for a 14-inch base 
gravel coat for access roads and the surface of the dam itself. The chief real 
estate man in the Corps of Engineers’ office told us frankly that the gravel was 
never even appraised. 

Of greatest concern to us was what would happen if we let our land be con- 
demned. It was impossible to learn if we would receive any payment at all 
for land, until the case was taken through court, and impossible to learn how 
long it would take to bring our case to trial. We were defeated, treated as 
obstacles. We were maneuvered and badgered, not satisfied into accepting our 
offer. 

At another point she says: 


Contributing greatly to our failure in being financially unable to rehabilitate 
ourselves Was due to the fact that after signing the option on our land by neces- 
sity we had to wait approximately one year and a half before receiving payment 
for it. This forced us again into leasing back our own quarters from the Army 
Engineers at exorbitant lease rates for 2 years, which used up the money realized 
on the sale of our own land before it was ever received. 

Also in leasing back the land again by necessity we lost our right to file our 
claim for moving expenses and expenses incurred in trying to replace our land. 

The only concern I heard mentioned is the rehabilitation given the Indians, 
and they were allowed payment for rehabilitation because they had obtained 
their land by treaty. Well, that would give us better rights to our own land than 
by acquiring it through years of toil and sacrifice and payment. 

During these same years acquiring the livestock to earn our livelihood our 
land was being bought on contract. We still owed a good balance on it. So with 
the payment being made by the Army Engineers, it was in turn reverted back on 
the purchase price, leaving us emptyhanded, and costing us our opportunity in 
building our future. Weare displaced people in our own country. 

The entire letter I think will be useful for the record, and with your 
permission I will, as I said, file a few other letters for the record. 

Mr. Chairman, in conc luding I just want to make a suggestion, and 
that is that do we ask the Corps of Engineers to give consideration to 
the different problems as they have been revealed and reflected in the 
testimony of the witnesses from these three different States today ? 

I would like to make the specific suggestion that we consider writing 
into the legislation if necessary, unless we can get a firm commitment 
from the Corps of Engineers, that they will conduct public hearings at 
convenient places whenever they initiate a taking or a land purchase 
program, and prior to. 

Senator Kerr. Prior to the taking. 

Senator Case. The Chair is familiar with the legislative require- 
ment on the interstate highways, that public hearings must be held 
where there is a bypassing of a town or city, and by statute or by 
amendment a couple of years ago we required that hearings be held 
in rural areas where a road was proposed to be closed or changed. 

It seems to me that an adaptation of that principle could provide 
for a better policy of public hearings where there are to be these land 

takings, and that at these hearings there should be clearly stated the 
ground rules that will be used in the taking. 

T have here a number of things that I think these ground rules ought 
to incorporate. 

(1) The basis of the appraisal. 
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(2) The rule as to occupancy during the construction prior to the 
actual requirement for the land. 

(3) The rules that govern the removal of improvements including 
the removal of per sonal property. 

(4) The back leasing of the land until the flooding occurs, if the 
rancher is unable to find a place and hasn’t relocated. 

(5) A requirement that there shall be an actual inspection on the 
ground of the place to be taken and consultation with the owner. 

(6) A consultation with the operator of the land on the nature of 
the operations. I think it is evident in the testimony of many of these 
people that the value of the land to the owner or to the operator isn’t 
entirely answered by measuring it up with so many acres of land, but 
the adapt ibility of the particular tract of land, its winter shelter, its 
watering facilities, the productive capacity of the land so far as 
winterfeed and summer rains is concer ned, that can only be determined 
by consultation, and cannot be determined in an office several miles 
away. 

Again the rules with regard to the making of a deposit and 90 per- 
cent ‘right i in case taking is determined when negotiation fails. 

Again what rights the owner has if he grants a right of entry in ad- 
vance of the actual acquisition of the land, Again the definition of 
what the take line is going to be. 

Many of the people who have talked with me about this problem, 
and I think there was testimony this morning indicating that the take 
line is subject to some fluctuation; akin to that is the matter of flow- 
age easements, whether or not it is desirable to take all the land that 
might be inundated, or whether the owner might retain some of the 
land, if he accepted the risk for flooding in times of maximum filling 
of the pools. 

Again the policy of the corps with regard to evaluating minerals. 
The people who were here from Oklahoma this morning spoke about 
oil, oil rights, oil interests. This letter mentioned the gravel, and there 
are many of these places along the river where there are extensive 
gravel deposits. Once acquired, the corps sometimes uses that gravel 
for purposes in the construction, or it is sold. 

But sometimes apparently the appraisers do not. take that into con- 
sideration. Again the ground rules should make clear what the corps 
is permitted to do on reimbursements for cost of relocation. 

Again as to matter of notice before flood—I was talking with Mr. 
Houck this noon, and he told me that just the day before he left his 
man where the land is being taken he advised him that the water was 
coming up much faster than had been expected, that the ranch head- 
quarters that they felt they would be able to use for some time while 
they were getting ready to be reestablished are about now ready to be 
flooded out. 

It seems to me it ought to be required that. the Corps of Engineers 
should give adequate notice to the landowners as to when flooding 
will take place and the elevation to which the water will be permitted 
to go while they are getting moved, so that feed and personal property 

can be moved. 

Then finally, Mr. Chairman, I think that the committee might give 
some consideration to the possibility of having an appraisal reviewed 
by some neutral appraisers. 
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The suggestion has been made in several of the letters that TI have 
received that some of the landowners feel that some of the contract 
appraisers are interested in the number of days work that they can 
get. They get twoshots at it if a case goes to court. 

If they are hired on the basis of $100 a day, they get paid for the 
time in appraisal, if the case goes into court, and they get $100 a day 
for the additional time in court. 

I just. made those notes rather roughly here. I hope that possibly 
the clerk can enumerate the different items I have mentioned here, 
and that a copy of those may be made available to General Cassidy in 
the Corps of Engineers, also to the division engineer at Omaha, in 
the hope that before we complete our report and action on the omnibus 
bill, that we may have some comment from the Corps of Engineers 
as to the feasibility of doing something on this matter of public hear- 
ings outlining the ground rules that apply whenever a taking acquisi- 
tion program is instituted. 

I thank you very much, Mr. Chairman, 

Mr. Te._rorp. I would like to add a few words. I was making 
$6,000 a year off my place for just 80 days’ work with a hired nian, 
and now I am reduced down to less than $1,000, with the money that 
I invested from the profit that L was paid for. I want to thank you 
very much. 

Senator Kerr. Thank you. 

Senator Cask. Mr. Chairman, one of the clerks has just handed me 
a copy of the initial Western Livestock Journal of May 1959 which 
features an article * Your Ranch, What Is It Worth,” by Vern Engel- 
horn, of Western Farm Management Co., who is the gentleman that 
[ think Mr. Telford referred to, just by way of identification, and I 
would like to leave this if I may with the clerk of the committee for 
digesting the points which Engelhorn makes. 

Senator Kerr. All [ can say about this is that it impresses ne very 
much. I notice that right under the sign “What Is Your Ranch 
Worth” it has a picture of a ranch C, a very prudent and I am sure 
able operator amidst a group of very attractive black cattle. I have 
no doubt that what that is a well-founded article. 

Mr. Te.rorp. Thank you very much. 

Senator Case. In that case, Mr. Chairman, I think maybe the article 
itself ought to be placed in the record. 

(The article referred to is as follows :) 


TuE APPRAISER’S PoInt oF ViIEW—WhHuaAtT IS A RANCH WortTH? 


(By Vern Englehorn, Western Farm Management Co.) 


An appraisal is an opinion of value based on the numerous factors that affect 
the worth of a ranch. It is not a theoretical approach to value nor are there 
formulas that provide an arithmetic approach and an easy answer. However, 
good ranch appraisal does require a step-by-step process in which the appraiser 
weighs each set of factors that contribute to value. He must be so intimately 
familiar with ranching operations that he is fully aware of the detailed facts 
that give a ranch the value it has. 

An owner or prospective purchaser should also know what the potential of a 
ranch is. Many ranches in the West are not fully used because of underdevelop- 
ment. Others have had money spent on them that has been wasted due to poor 
advice and mismanagement. 
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CATTLE PRICES 


Since beef is the main product from ranches in the West, historically cattle 
prices have had a direct effect on rangeland values. As an example, the peak 
cattle prices of 1951 resulted in a rise in ranch values during 1951-52. From that 
peak there was a slowup and leveling off through the summer of 1958. A rise in 
cattle prices during 1958 had a noticeable effect on ranch values, starting in the 
early fall of 1958 and continuing at present. 

A good look at cattle numbers and cattle price trends is advisable before ap- 
praising a ranch or when thinking about investing in a ranch. The January 
1, 1959, inventory of cattle and calves on farms and ranches totaled 96.9 million. 
This is a new high record but is above the old 1956 high by only 47,000 head. 
The downtrend in numbers between 1956 and 1959 is the shortest on record. 

The decline just past was due primarily to drought in the five Great Plains 
States of Texas, Oklahoma, Kansas, Nebraska, and South Dakota. Improved 
moisture conditions in these States accounts largely for the holdback on ranches 
and the resultant reduction in slaughter during 1958, the smallest since 1952. 
The greatest holdback in numbers during 1958 was in cows and calves. 


GREATEST INCREASE 


We should take special note of the fact that the largest increase in beef cattle 
was in our 17 Western States, up over 8 million head from January 1, 1958. 
This holdback of breeding stock set the stage for a continuance of herd buildup, 
and the 1959 calf crop is expected to show a large increase over 1958. 

What does all this have to do with ranchland evaluations? A major part of 
an appraisal of the value of a ranch is measurement of the present worth of its 
future earnings. At the same time, an appraiser must base his opinions on facts, 
not on anticipations. The facts that he has available are those such as numbers 
and prices of cattle over the years past; their effect on ranchland values; pos- 
sible effect on ranchland values of the human population increase that is con- 
tinuing faster than the increase in numbers of cattle. 


FIRST APPROACH 


Inspection of the general features of the ranch comes first. Next, the ap- 
praiser determines the type of operation to which the ranch is suited and its 
earrying capacity, and finally he makes comparisons with ranches on which there 
are known production figures and known ranch sales data. As in all appraisal 
work, it is imperative that an appraiser assemble, analyze and report factual 
information about the ranch, the area and community in which it is located as a 
basis for the value which he finds. 

The appraiser considers general facts about the ranch and then those that 
apply more specifically. First, look at the location of the ranch and examine 
the community surrounding it; then consider the distance to nearest all-weather 
road, city, schools, shipping point, market point; check on public services avail- 
able to the ranch including mail route, school bus, telephone and electricity, 
special recreational features such as hunting and fishing, guest ranching, lakes 
and parks, natural resources including mineral, oil, gas, and timber operations, 
lease of oil and gas rights. 

OTHER CONSIDERATIONS 


Climate and its effect on operations is important. Of important consideration 
are length of growing season ; total precipitation for the year and for the growing 
season; amount and frequency of snowfall; hazards such as frequency of 
droughts, storms, and severity of winter temperatures; and favorable factors 
such as frequency of chinook winds and mildness of climate. Elevation and 
variance of elevation throughout the ranch are important. 

An inventory of ranchland resources through a thorough examination of the 
land will enable the appraiser to classify, ascertain the productive capacity and 
report the various soil types, forage types, season of use and topographic features 
of the land involved. An essential consideration is topography in its relation to 
the operation, erosion, effect on vegetative growth, accessibility of grazing areas 
and winter protective features. A complete and accurate map of the ranch, 
showing the physical features as revealed by inspection, is imperative. 
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IMPROVEMENTS INVENTORY 


Following ranchland resources, inspection and inventory of improvements and 
facilities are important parts of the examination. Adequacy and dependability 
of stock water tell if a ranch can be fully utilized. The source of water (wells, 
springs, streams, reservoirs), adequacy, dependability and distribution, pipelines, 
pumps or other facilities, cost of operation and maintenance are some of the im- 
portant considerations. Any water rights from streams, lakes, or irrigation dis- 
tricts require thorough investigation. 

Physical improvements, such as kind, amount, and adequacy of fencing, are 
best shown on a map of the ranch. Fencing and natural barriers divide the 
ranch up for most efficient use and provide breeding pastures, holding pastures, 
calving pastures, rotation grazing, and seasonal grazing depending on range 
types. Facilities for handling livestock, including main corrals, working corrals, 
holding pastures, and loading chutes, should be inspected and adequacy noted. 


THE BUILDINGS 


Ranch buildings are important for two reasons: (1) To properly service the 
ranch; and (2) the depreciation schedule that buildings justify improve the net 
ranch income after taxes. Fences, wells, corrals, and other improvements that 
are a part of the land also add to the depreciation schedule for a new owner of 
a ranch due to the income tax implications. The importance of proper considera- 
tion and an accurate inventory of type, condition, and years of remaining life 
of improvements cannot be stressed too much when ranchland changes ownership. 

Adequate comfortable housing is a prerequisite to getting and maintaining 
good help. Ranch wives demand and deserve a nice home with the most modern 
facilities. 

The best livestock shelters in the more rigorous climatic areas need be only 
protection from cold winds, snow, and cold winter rainstorms. The best winter 
protection is scattered timber and brush, river and stream bottom areas, and 
south side hill exposures. The most ideal winter situation is a ranch with an 
east-west river or stream bottom with scattered timber and brush and with an 
occasional flowing well, spring, or fast-flowing stream. Under such conditions, 
1 man can handle 500-600 cattle through the winter with a tractor, hay fork, 
and a winter’s supply of stacked loose hay nearby. 


TYPE OF OPERATION 


With land and facility resources inventoried, the type of livestock operation 
to which the property is adapted will be evident. Such inventory will also help 
determine the class and grade of livestock products to be produced, including 
customary marketing and breeding practices, market weights, percentage of calf 
and lamb crops, and death losses. 

The history and reputation of a ranch and the area are essential considerations. 
However, some ranches have a bad reputation because of poor management 
history and lack of proper development, while the ranch itself may be good. In 
evaluating durability, salability, desirability and rentability, favorable as well 
as unfavorable features should be considered. Some such unfavorable features 
not always easily determined are poison weeds, brush encroachment, range 
destroying rodents, predatory animals, insects, pests, disease, trespassing, and 
stealing. 

Consideration should be given to the effect of Government programs on water 
development and conservation range management, grazing allowances, and re- 
strictions on outside lands, soil, and range developments and conservation, and 
their effects on the operation and capacity of the ranch. 


LIVESTOCK ANALYSIS 


Ranches are primarily operated for the harvest and sale of the natural forage. 
Since this forage is generally harvested by livestock, the number and kind of 
livestock typically carried for successive years and under typical operation are 
of primary consideration in estimating the earning value of a ranch. 

To estimate the capacity of grazing lands requires the experience and ability 
to identify the principal grasses, some knowledge of their growing habits, season 
of use, extent of utilization, and palatibility of each. The fact that nutritional 
values of grasses vary because of differences in soil and climate must be 
recognized. 
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Range types tie closely to soil types and usually vary in capacity. The best 
examination will show a separate capacity for each range forage. It should be 
recognized that there are certain definitely known range types for each of the 
several regions, particularly in the West. Any one of these types may be con- 
siderably changed and altered due to use, weather, etc., which may, also, con- 
siderably alter the seasonal balance among the various kinds of range forages 
within the type. A good appraiser should be able to recognize the changes which 
may occur in any one of the major range types. 








RECORDS 







There is no substitute for records of acres required per head per month for 
specified seasons by classes of livestock—as well as gains made during such use 
periods. Accurate records kept by ranchers are limited, but there are many old- 
established ranch operations in which the land pattern has been stable or con- 
stant for a period of years that serve as a check on carrying capacity estimates. 
An appraiser with the knowledge of grasses, as indicated, will be able to make 
sound capacity estimates by the process of comparing ranges on which he does 
have dependable information. 

On ranches that have a varied land tenure pattern, estimates of the capacity 
of deeded grazing lands are the appraiser’s responsibility. Assured leased lands, 
under control of some responsible agency as to the number of livestock and 
season of use, may not require a detailed examination except to determine ade- 
quacy of waters, accessibility, etc. The appraiser should have sufficient knowl- 
edge of the type of range and area allotted to determine if the privileges are in 
line with usual rates of stocking to assure himself they offer what they appear to. 


















AFTERMATH GRAZING 









Most irrigated cropland as well as some types of dry cropland provide sub- 
stantial amounts of feed used between range grazing seasons. Aftermath graz- 
ing of irrigated meadows early in the spring and late in the fall is a valuable 
asset. This segment of the grazing resources must necessarily be considered 
in wurriving at productive capacity. Factors used in appraising stocking rate in- 
clude consideration of vegetation and its composition, productivity, vigor, cover 
or density, growth form of the principal grasses, overall range condition, rate 
of recovery or deterioration; soil factors such as type, depth, erosion; cattle 
weight gain in comparison with other areas of known potentiality and produc- 
tion; possible financial returns in terms of optimum numbers of livestock; cli- 
mate cycles and their effect on long-time average forage production ; and miscel- 
laneous factors such as water development and erosion control. 

With an accurate inventory of various types of feed and grazing resources, an 
estimate of productive capacity is the next assignment. In the business of han- 
dling ranches, depending on position of the one quoting the figures, carrying 
capacity is sometimes seriously misused and misquoted. Range management 
specialists have developed a concept of range production capacity called carry- 
ing capacity or stocking rate. 





















CARRYING CAPACITY 















The definition of carrying capacity is as follows: Ability of noncropland to 
furnish feed for livestock so that they are maintained in good flesh and make 
normal growth, with maintenance of soil fertility and vegetative cover, including 
the palatable species of grass. 

The tendency is too many times for range specialists and range users to 
establish a single carrying capacity for each ranch. Actually, it must be recog- 
nized that carrying capacity depends on season and condition of use, and it may 
be modified by man. Too often when a range area is inspected to determine 
carrying capacity, inadequate consideration is given to the season or year of the 
survey, and the tendency has been to usually conclude that forage conditions 
prevalent are normal. 

Normally, the production of range areas is estimated in terms of numbers 
of acres to provide feed for one animal unit for 1 month. This is known as 
an AUM, animal unit month. An animal unit usually means one mature beef 
animal. Therefore, a mature producing beef cow would be considered one ani- 
mal unit, and a yearling steer would normally be considered one-half anima] unit. 
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CORRELATION 


There is far more complete correlation between forage type and carrying ca- 
pacity. There is also a great deal of local variation in carrying capacity, even 
within a ranch itself. Forage type, seasonal use, carrying capacity are anything 
but fixed and unchangeable. They are all subject to change by man within 
fairly wide limits. In fact, most range is either appreciating or depreciating at 
any given time. 

Eiffective carrying capacity of a range is not wholly determined by the kind 
and amount of forage cover. Season of growth of range grasses, presence of 
poisonous weeds which limit the range’s use to certain seasons, availability of 
various range areas for winter grazing use, poor water distribution resulting 
in nonuse of certain areas because of distances to water, and inadequate fencing 
or natural barriers permitting utilization by other people’s livestock are all ele- 
ments to be considered. 

‘xtent and adequacy of improvements for the type of operation followed 
may have a bearing on capacity estimates. The appraiser should consider 


whether the estimated capacity will result in preservation of the grazing re- 
sources so as to assure maintenance of the average estimated rate of stocking 
through favorable and unfavorable cycles. It should be determined whether or 
not production during the past years was the result of any special or scientific 
range management practices such as deferred grazing, range reseeding, and 
whether present forage conditions are the result of under or over stocking. 


TYPE OF OPERATION 


Types of operation reach almost every extreme, particularly on western 
ranches, and many areas are now going through the stage of trial and error 
from which may evolve a more stable type of operation. Appraisal of a ranch 
considers the type of operation that would be followed by a typical rancher in 
the area which usually does not realize maximum use of the ranch. Whatever 
type of operation is used as typical by the appraiser is the basis for estimates 
of kind and number of livestock carried, which will be reduced to typical car- 
rying capacity figures. 

History of the area and the property should be obtained. Use of ranch ree- 
ords is advisable when available and should include such items as type of live- 
stock carried, weight of marketed animals, percent of calf and lamb crops, 
death losses and reasons, history of ownership, record of sales prices, reputation 
of property. 

All available information on earrying capacity and production figures for 
immediate and comparable areas should be examined. Such sources of carry- 
ing capacity data and statistics are available from USDA range management 
studies, State agricultural colleges, Taylor grazing office, Forest Service, Soil 
Conservation Service capacity studies and land classification studies. Some 
good data come from carrying capacity estimates in reports of competent ap- 
praisers and ranch loan men. 

FINAL STEP 


The final step in determining value of a ranch is the use and correlation 
of both the income and comparative approach to value. The main reason for 
owning a ranch is to realize income from investment. The return on investment 
takes several forms: Net cash income; income due to a favorable depreciation 
schedule; increase in the value of the ranch because of continuation of inflation, 
population pressure, and the resultant capital gains potential. Furthermore, 
the greater the depreciation schedule used to offset income, the more favorable 
the capital gains. 

When it comes to determining the typical income that will be realized from 
a ranch, there is no substitute for ranch management experience with typical 
operations in the various areas of the West. Rental of ranches is not as com- 
mon as rental of farms in:the grain areas. Thus, the owner-operator approach 
to income and expense is the best check. 

Some operators have dependable records covering a period of years. These 
records serve as a check against the appraiser’s estimate of income and expense 
under typical operation with a given price level. Danger of the process of 
eapitalizing that part of the income attributable to real estate, after all other 
operating and maintenance costs have been deducted, is that small variations 
in the estimates are multiplied many times in the capitalization process. There- 
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fore, it is essential that the income and expense figures must be typical and 
accurate and should be based upon careful calculations and good estimates. 


INCOME “CHECK” 


Rental figures can be used as a check on the income arrived at by the above 
method, as in many areas range pastures rent on an animal unit month basis 
and the rental value of meadow areas that produce hay and aftermath grazing 
can be determined. Where dependable rates of rental may be established, atten- 
tion should be given to restrictions on grazing and to maintenance of the 
property. 

The comparative approach to value does not only include comparing the 
ranch with known sales of other ranches. Valuation by comparison is the 
establishment of property value of other comparable property or factors and 
elements of properties. After an appraiser has valued a number of ranch 
properties, he will have at hand certain definite factual data which will assist 
him in the comparative approach. He will also keep his files up to date on 
market price or sales data on ranches over a period of years which, when 
analyzed carefully, are an important guide to value. The preculiarities sur- 
rounding each sale must be checked. Care must be exercised in comparing 
Sales in the absence of a well-estublished market price. Ranches seldom, if ever, 
are wholly comparable; it must be recognized that lack of complete and com- 
parable data and the difficulty of analyzing all transactions make use of the 
comparative sales approach difficult when used alone. 


PRIMARY COMPARISONS 


Comparisons of gross income, expenses, and net income per animal unit are 
of primary importance in ranch valuation. Appraisers should know out-of- 
pocket costs per cow unit or per steer unit—or what it costs to produce a pound 
of beef on various types of ranches. Other important comparisons are locations 
within the community, general desirability, home value, scenic and recreational 
features. Ranch units differ also in such items as taxes per animal unit, per- 
centage of calf crop, and death losses. 

Among the many comparisons made, the experienced appraiser certainly 
considers the following: Value per acre as between comparable ranches; land 
usually should be separated into classes so that actual comparison can be made; 
check the determined value per animal unit of carrying capacity against other 
known animal unit values; informed, unbiased local opinion on ranch char- 
acteristics and other factors give valuable information as to the comparison 
of individual ranches in such important items as productive capacity, general 
desirability, carrying capacity, balance, and outside influences, 

Kivery ranch owner likes a well-balanced outfit and one that is easily acces- 
sible and efficient to operate. Unfortunately, almost every ranch has some 
drawbacks. For those looking for ranches, a good thorough estimate of true 
carrying capacity and a determination of ranch balance should be a prerequisite, 
not only balance as to type of livestock the ranch will carry through the years 
or through the seasons but balance as to improvements, water, fences, and 
accessibility. 

The appraisal of ranchlands devoted essentially to the production of beef 
sattle, sheep, and other grazing animals is certainly a job for one who under- 
stands ranching operations over a wide area of the West. Setting a value on 
a going ranch concern is serious business. Ranches are extremely diverse in 
their component parts. Carrying capacity may vary from a few acres per head 
to 100 acres or more. Tenure may \ary from complete ownership in fee to entire 
operation on public or rental lands. There may be a combination of grazing 
lands and farmlands as well as man; other varying conditions. 

The type and ownership of lands used in livestock operations vary widely in 
various parts of the United States and Canada. Two extremes in this special- 
ized type of agriculture are the pesture operations on fee-owned land as con- 
trasted to the headquarters type o¢ operation utilizing substantial acreages of 
Federal and State rangelands. Because of these various features, some adapta- 
tion of basic farm appraisal principles to the special features of ranching opera- 
tions is required. 

In the preparation of this article, Englehorn has drawn on the findings of 
the Range Appraisal Commission of the American Society of Farm Managers 
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and Rural Appraisers which recently brought together the work of several 
members of the commission who studied the problem for a period of years. 
Englehorn was a member of that commission. 


ABOUT THE AUTHOR 


Vern A. Englehorn is widely recognized throughout the West as a leading 
authority on ranch appraisals. This reputation stems from 15 years of service 
in farm and ranch appraising. 

His assignments are probably the best indication of the general regard in 
which he is held. During that 15-year period, these assignments have included 
setting up depreciation schedules for new owners of ranches; appraising ranches 
for prospective buyers; appraisals for estate and inheritance tax purposes; 
appraisals for condemnations for the Bureau of Reclamation, the U.S. Army, 
and other governmental agencies. In these Government appraisals, he has 
represented the landowners in some cases, the Government in others. 

Vern Englehorn ‘has appraised ranches throughout the West and in much of 
the Midwest. His clients have included, as well as the Government, such opera- 
tions as Wyoming Hereford Ranch. 

He has conducted ranch appraisal schools for the American Society of Farm 
Managers and Rural Appraisers, and last fall he handled two such schools for 
the Bureau of Land Management. 

A native South Dakotan, he is a graduate of Iowa State College. He now 
resides in Phoenix, Ariz., where he headquarters his ranch appraisal work as 
a member of the staff of Western Farm Management Co. 

Mr. Tetrorp. I have the pictures here, if you would care to look 
at them, that I think are much better evidence, pictures of my place. 

Senator Kerr. We will be glad to have any pictures that you 
want us to have, and you may file them with the reporter. 

Mr. Tevrorp. I would like to have them returned, if you don’t 
mind. 

Senator Kerr. You had better turn them over to Senator Case 
then. 

Senator Cooper. 

Senator Cooper. Senator, members of the committee, we would like 
to return now to this question of the two towns, Kuttawa and Eddy- 
ville and also Cadiz. I think the first witness is Congressman Stubble- 
field. 

Mr. Srupsierreip. Senator, we have only one more witness, Mrs. 
Whitehead, executive secretary of the Lyon County Highway Com- 
mittee who wishes to be heard. 

Senator Coorrr. This is Mrs. Corinne Whitehead. Will you tell 
the committee the capacity in which you appear here ? 


STATEMENT OF MRS. CORINNE WHITEHEAD, LYON COUNTY, KY. 


Mrs. Witrenrap. I am secretary of the Lyon County Housing 
Commission. 

Mr. Chairman, members of the committee, my name is Corinne 
Whitehead, I am a resident of Lyon County, Ky. 

There will remain in the residual towns of Eddyville and Kuttawa 
approximately 217 families. In Kuttawa these remaining families 
will be penalized if the Illinois Central Railroad tracks are relocated 
according to the proposed plan, which is along the main street of 
the town. Critically affected are approximately 57 homes, the 
Baptist Church, and the Lyon County High School which are adja- 
cent to the proposed route, shown alinement A. This railroad which 
is subject to very heavy traffic is used almost exclusively for the haul- 
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ing of steam coal from west Kentucky coalfields to steamplants supply- 
ing power for the Atomic Energy Commission plant in Paducah, 
Fifty units of low-rent homes to accommodate displaced families 
have been approved and are under contract. 

In the instance of Lyon County, we find a great many families who 
rent, and basically the two towns are substantially owned by a few 
property owners. In order to accommodate this rental or rental- 
tenant segment of the population and keep them in the county, cer- 
tainly they want to stay there, we have to provide rental homes for 
them. ‘The homes that are approved will be adversely affected if the 
proposed railroad route is adhered to. 

From the standpoint of public interest, the prevention of access 
to Lake Barkley for a distance of some 8 miles along the lake shore 
would not be consistent with the points enumerated as justification 
for the Barkley project. 

I hope that authorization for the Barkley project will include the 
provision that the Illinois Central tracks will be relocated along 
line D shown on exhibit 1 that I have here with me. 

(The map referred to faces this page.) 

Mrs. Wiirenrap. There are other aspects regarding the Barkley 
project which are imminent to the local people there. The Corps 
of Engineers unlike TVA has no authority under Congress to re- 
locate communities as such. 

The impact of the mass displacement in Lyon County is established 
in the abnormal increased use of the West Kentucky Mental Hospital 
in Hopkinsville. 

According to the State social workers, this tiniest of counties in 
west Kentucky makes a great deal more use, has increased that use 
within the past 2 years to abnormal proportions. 

The uncertainties and the feeling of helplessness experienced by 
being an individual—well, I think they feel like they are checkers 
being moved by an invisible foree—touches each individual life. 

I sincerely recommend that in projects where large-scale displace- 
ment of human population is a factor, that the planning, relocation 
and community rehabilitation be directed by an agency or commis- 
sion established by Congress, such an agency to have aside from the 
technical and financial amenities, the proper sociological attitudes to 
deal with families who face stress and uncertainties. 

In the case of our county this is a very old community. The land 
ownership goes back in a lot of instances to 160 years, and the people 
are deeply rooted, and they certainly are deeply disturbed. 

Thank you, sir. 

Senator Coorrr. Mrs. Whitehead, will you bring to the attention of 
the committee the problem of sewage disposal ? 

Mrs. Wuireneap. Yes, sir. Presently sewage is being channeled 
into the Cumberland River, which is a flowing stream from both 
Eddyville and Kuttawa. 

Upon the impoundment of Lake Barkley, Federal and State water 
pollution control laws will prohibit the dumping of waste into the 
lake. Residual Kuttawa, with 111 remaining families, and residual 
Eddyville with approximately 106 families, the Kentucky State 
Prison accommodating approximately 1,200 inmates and Cadiz face 
this problem. 
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Sewage treatment facilities should be incorporated for these resi- 
dual areas with any new facilities for relocated areas, and we feel 
that the costs should be borne by the Barkley project rather than the 
community, first because the circumstance leading to the condition 
of need is of project origin. 

Second, that there is precedent for including the facilities as a 
part of the cost of the project. 

Thank you. 

Senator Coorprr. May I ask a question: Mrs. Whitehead, one of the 
purposes of developing or creating the housing commission was to 
relocate people from Kuttawa and “Eddyville, i is that correct ? 

Mrs. Wuirenrap. The purpose for creating the housing commis- 
sion is to accommodate the tenant segment of the population. In 
many instances property owners cannot rebuild houses to accommo- 
date these people at present-day prices, 

Senator Cooper. It is to take care of some of the people who are 
displaced ? 

Mrs. Witreneap. All of the people, only displaced people are 
eligible. 

Senator Coorer. Now if I understand correctly, the location of the 
railroad suggested by the Corps of Engineers will run through the 
location which has been selected for the housing project. 

Mrs. Wutreneap. That is right. 

Senator Coorrer. Is that correct ? 

Mrs. Wuireneapd. That is right. 

Senator Coorrer. And the housing project is between Kuttawa and 
Eddyville. 

Mrs. Wuitrenkap. That is right. It accommodates both towns and 
the county. 

Senator Coorer. I would like to tell the committee that Mrs. White- 
head has taken a leading part and worked very hard on the problem 
of relocating Kuttawa and providing housing for people who are not 
able to rebuild. 

A site has been selected between Kuttawa and Eddyville, and a hous- 
ing project has been approved. Now it develops that the railroad, its 
proposed location would run through the very site that has been 
selected for the housing project. 

That is another reason that leads these two cities, and I may say all 
of us to urge that the alternative relocation should be selected. 

Senator Kerr. Thank you, Mrs. Whitehead. 

Senator Coorer. Mr. Chairman, I would like to put in the record 
a letter from Mr. W. T. Davis, editor of the Lyon County Herald. 

(The letter referred to follows :) 

Lyon County Herp, 
Eddyville, Ky., May 14, 1960 
Senator JomNn SieRMAN Cooper, 
Member, Senate Public Works Committee, 
Washington, D.C. 


DEAR SENATOR COOPER: Due to previous commitments, it will be impossible for 
me to attend the public hearing before the Senate Public Works Committee, to be 
held on Monday, May 16, to discuss Kuttawa and Eddyville relocation problems, 
as suggested in your telegram of May 13. 

However, I will appreciate it very much if you will present this letter to 
the committee in lieu of my appearance. 
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To protect the interests of the people of Kuttawa and Eddyville and to provide 
for the survival and future development of these communities: 

1. The Illinois Central Railroad should be rerouted where it will not destroy 
the development capabilities of the lakeshore and residual Kuttawa. The pro- 
posed relocation north of New Eddyville and Kuttawa apparently would solve 
this problem. 

2. Existing highway communications between residual Eddyville and Kuttawa 
should be replaced along the shortest practical route between the two commu- 
nities, along the lakeshore. Tourist development is apparently the principal 
means to which the communities may look for replacement of the economy de- 
stroyed by the Barkley project. They cannot do this on dead-end access roads. 

3. Sewage treatment plants should be provided at Government expense for 
residual Eddyville and residual Kuttawa. This is practical for Kuttawa, as the 
relocation site joins the residual portion. Sewage treatment for the Eddyville 
State Penitentiary will also become mandatory under State laws. And sewage 
treatment becomes mandatory in each instance only because of the Govern- 
ment project. 

4. Careful study should be made as to replacement of schools displaced and 
disturbed by the Barkley project in order that they may best serve the needs 
of the county after relocation. 

In view of the developments here since the Barkley Dam and Lake Barkley 
project was authorized by Congress in September 1954, and subsequent acts 
authorizing funds for construction, it is evident that additional action is needed 
by Congress in order to fulfill its obligations to the displaced people. 

I believe Congress should take steps now to fulfill these obligations before any 
further authorization or funds are provided for the Barkley project. 

I believe you know the keen interest I feel toward the people directly involved 
in the dislocations caused by the project, and the disappointments incurred dur- 
ing the past 4 years of effort on their part. Therefore, I hope it will be possible 
for your committee to find a way in which the remaining problems may be 
speedily resolved. 

Again thanking you for your continued interest in the matter, I am, 

Yours sincerely, 
W. T. Davis, Editor, Lyon County Herald. 


{Reprint from Lyon County Herald, Eddyville, Ky., July 30, 1959] 


A HERALD EpirorrIAL—HIGHWAY RELOCATION PLANS MIGHT NEED 
LOoKING INTO 


It seems logical that the Government should replace what it destroys here for 
the Barkley project, and provide now for the orderly development of the com- 
munity after the new lake is formed. 

There are several indications that the Corps of Engineers is planning all re- 
adjustments on a cost basis without regard to the future welfare of the popu- 
lation, and the communities which are being seriously disrupted. 

Since the Kentucky Department of Highways has called a hearing in Eddyville 
next Tuesday for the purpose of providing an opportunity for interested citizens 
to express their views concerning the possible effect of the proposed highway 
realinement in the Eddyville-Kuttawa vicinity, we believe it is appropriate to 
discuss this matter at this time. 

The following points, we believe, deserve the serious consideration of every 
governmental agency concerned with the relocation of highways in this area: 

(1) Eddyville and Kuttawa, for more than three-quarters of a century, have 
been located 2 miles apart on the banks of the Cumberland River. After Lake 
Barkley is formed, more than 100 families will be left in each town on the 
shores of the new lake, but 8 miles apart, if the highway relocation proposals 
of the Corps of Engineers and the Department of Highways is carried out. 

(2) The first high-type highway built in Lyon County was for the purpose of 
connecting Eddyville and Kuttawa. This connection will be destroyed. There 
are no plans to replace it. 

(3) Eddyville is now served by a Federal highway (U.S. 62) and a State high- 
way (Kentucky 93). Kuttawa is served by two Federal highways (U.S. 62 and 
U.S. 641) and a State highway (Kentucky 93). Under the proposed relocation 
plan, both towns will lose all of their present highway connections, and each 
will be served only by a dead-end access road. 
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(4) The Government ané department of highways seem to feel obligated to 
preserve Kentucky 93, the State road that connects U.S. 68 from Cadiz to U.S. 62 
at Eddyville, and thence to Kuttawa. But the proposed relocation route goes 
nowhere near Eddyville or Kuttawa. It bypasses Eddyville by some 2% miles 
and traverses an area never before served by this or any other highway. 

Every town planner of repute and experience who has studied the situation 
here has said that the towns of Eddyville and Kuttawa have no relocation prob- 
lems, provided present highway connections are replaced—in which event the 
two towns would grow together within 10 years along the lake shore. This de- 
duction is so logical as to be almost undebatable, and is in line with the ad- 
vantages pointed out by proponents of the Barkley project when its approval 
was being requested in Congress. 

The proposed highway relocation, however, does not provide for the replace- 
ment of existing highway communications. Therefore, it penalizes some of the 
very people the project was designed to benefit. 

The only reason we have heard for the Government’s reluctance to replace 
existing highway communications in the Eddyville-Kuttawa area is that it 
would be too expensive. If this is true, it is a serious matter and one that 
should command the immediate attention of every Member of Congress who 
has voted for an appropriation for the Barkley project, and every member of 
the lobby groups that helped push the project through Congress. Ironically, 
this is just one of several instances where the dollar sign has been used to 
penalize the people who are to be displaced in the Cumberland Valley. 

Congress has shown no hesitancy in providing for the appropriation of ap- 
proximately $200 million for the construction of Barkley Dam. It is illogical 
to fail to provide the comparatively small appropriation that would replace the 
conveniences now enjoyed by the local population, and pave the way for the 
future development of the community. We do not believe Congress has ever 
intended to be guilty of this omission. 

Therefore, we believe that Congress should, without further delay, make an 
effort to ascertain what has been going on in the Cumberland Valley during the 
3% years since the Barkley project was authorized, and that Congress should 
get this information from some source other than the Corps of Engineers, or the 
selfish interest groups that have shown a desire to profit from the misfortunes 
of the people who are directly affected by the project. 


[Reprint from Lyon County Herald, Eddyville, Ky., Aug. 13, 1959] 
A HERALD EpirorRIAL—CITIZENS AFFECTED BY DAM ARE IN SERIOUS TROUBLE 


Citizens of the Cumberland Valley who are directly affected by the Barkley 
Dam project are in serious trouble. They have been in trouble for more than 
20 years as lobbying for the big dam on the lower Cumberland ate away at their 
economy, gradually lowered their property values, and otherwise disrupted the 
economy of the county and its two towns. 

With the actual coming of the dam the fears of the people were lessened some- 
what by assurances that the people of the valley might expect fair treatment 
from their Government and would be able to profit handsomely from the wonder- 
ful economy to follow. 

That was over 3 years ago. Although things have not been going too well for 
the affected people in the Barkley Reservoir area, the full impact of their serious 
plight was not fully realized until the events and negotiations of the past year 
were unfolded. Now the majority of them are trying to estimate just what their 
financial loss might be—to say nothing of more than two decades of mental 
torture. 

Real concern has been expressed in letters to the editor of this newspaper 
on the plight of landowners in the valley, and at meetings of the landowners to 
plan some action that might bring them fair prices for their farmland. Vehe- 
ment protests at a public hearing in Eddyville against the proposed destruction 
without replacement of all existing highway communications in the Eddyville- 
Kuttawa vicinity was evidence of the justified alarm of the people who would be 
severely penalized. 

Far from the smallest losers in this game where a “few lose while thousands 
profit’ are the owners of business assets in Kuttawa and Eddyville, all of which 
will be wiped out by the dam. 
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It is the opinion of this newspaper that the destruction of business assets for 
public improvements, without compensation, is a violation of the fifth amend- 
ment. (A letter from the New York Times printed in this issue of the Herald 
expresses the same opinion.) 

In our situation the Government proposes to relocate the businesses at an- 
other site (but only property owners), under rules promulgated by the Secretary 
of the Army but without statutory requirements. Since it has been learned 
that the Secretary of the Army may change the rules from day to day, there is 
little or no stability to the relocation plan and it is of litthe value to owners of 
the assets which are being destroyed. 

Obviously it is the responsibility of Congress, which has authorized the Bark- 
ley project and makes the necessary appropriation, to provide the necessary re- 
lief for the people directly affected. It is also certain that Congress has what- 
ever power and authority that is needed to provide such relief. Appeals from 
the affected people to Congress during the past 3 years, however, have usually 
been referred to the U.S. Army Corps of Engineers, which has been operating 
here on the rule of “‘whichever is cheapest.” 

Perhaps the corps feels it is under obligations to Congress to spend as little 
money as possible on the many readjustments that are called for on a project 
of this size. But wherever the responsibility lies, the record of the past 3 years 
represents almost complete betrayal by their Government of the people who are 
directly affected by the project. 

On the basis of “whichever is cheapest” the corps proposes to relocate the 
Illinois Central Railroad through the middle of Kuttawa, despite the fact that 
the property owners remaining in the town, and the community as a whole, in 
the years to come will lose many times the amount saved now by the Government. 

On the basis of “whichever is cheapest” the corps proposes to destroy, without 
replacement, all highway communications which have existed between Kuttawa 
and Eddyville for 75 years, despite the fact that the property owners affected 
will be forced to suffer financial losses equal to many times the amount saved 
now by the Government. 

Failure to maintain these highway communications could conceivably retard 
lakeshore development by at least 25 years. And lakeshore development was 
one of the principal selling points used by lobbyists who asked Congress for 
authorization and appropriation for the Barkley project. 

Yes, the people in the Cumberland Valley who are directly affected by the 
Barkley project are in serious trouble—apparently by a tight-fisted, pennypinch- 
ing policy used in dealing with the people here, but which has not been evident 
in the overall plan to appropriate some $200 million for the project. It doesn’t 
Seem that the comparatively few thousand dollars that may be squeezed out of 
the pockets of the people here are needed to help subsidize a project of this 
magnitude. 


U.S. SENATE, 
CoM MITTEE ON Pusiic Works, 


May 24, 1960. 
Hon. Ronert S. Kerr, 


Chairman, Subcommittee on Rivers and Harbors, 
Senate Public Works Committee, 
New Senate Office Building, Washington, D.C. 


Dear Mr. CuarrMAN: Mrs. Corrine R. Whitehead, executive secretary of the 
Lyon County Housing Commission, Kuttawa, Ky., who testified before the 
subcommittee on May 16 in connection with relocation problems incident to the 
Barkley Dam project, has requested that the attached letter from Dr. Russell 
E. Teague, commissioner of health, Frankfort, Ky., relating to the sewage treat- 
ment problem of residual Eddyville and Kuttawa, be filed with her statement 
before the subcommittee. 

I shall appreciate it if Dr. Teague’s letter can be made a part of the record. 

Sincerely yours, 
JOHN SHERMAN Cooper. 
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COMMONWEALTH OF KENTUCKY, 
DEPARTMENT OF HEALTH, 
Frankfort, Ky., May 19, 1960. 
Mrs. CorrINnE WHITEHEAD, 
Lyon County Housing Commission, Kuttawa, Ky. 

Dear Mrs. WHITEHEAD: I appreciate very much your telephone call regarding 
the sewers and sewage treatment problem of the cities of Kddyville and Kuttawa, 
as well as your continued interest in water pollution problems in the State. 

The problem in this area involves sewage treatment for the Kentucky State 
Prison, sewers and sewage treatment for the relocated cities of Eddyville and 
Kuttawa, and sewage treatment for residual Eddyville and Kuttawa. The 
Corps of Engineers has submitted to this office construction plans for the sewers 
and sewage treatment plant for relocated Eddyville and Kuttawa which have 
been approved and, presumably, will be under construction in the near future. 
The State has retained a consulting engineer to design the sewage treatment 
plant for the State prison, and the preliminary report and estimate have been 
completed and the State has authorized the preparation of final construction 
plans. We have also been advised that money for this project has been budgeted. 

At this time, no determination, to my knowledge, has been made of how best 
to solve the problem of sewage treatment for the homes and businesses remaining 
in old Eddyville and Kuttawa. I do not agree with the position of the Corps of 
Engineers that the discharge of lesser volume of sewage into the impoundment 
will be a satisfactory method of disposal for these cities. It is my opinion that 
the discharge of untreated sewage into the reservoir will seriously detract from 
the recreational value of the area. 

If this office can be of any help in the solution of this problem we will be most 
happy to assist in any way. 

Sincerely yours, 
Russe vy EK. Teaaur, M.D., 
Commissioner of Health. 

Senator Cooper. Also I would like to say that my colleague, Sen- 
ator Thruston Morton, who cannot be here today, asked me to say for 
him that he has consulted with the officials and citizens of these two 
communities and with the Corps of Engineers, and that he recom- 
mends with all his vigor that the alternative relocation of the rails 
road, that which the people ask for be approved. 

There is another problem that I do not believe was clarified this 
morning, and that is the question of sewage disposal for Cadiz, Ky. 
Is there someone to speak on that problem ? 

Mr. Srupscerrevp. Mr. Evan McGraw, the consulting engineer. 


STATEMENT OF EVAN McGRAW—Resumed 


Mr. McGraw. Senator, I am in the group of clients and the over- 
all representative for the city of Cadiz. 

There has been planned and there is in the process of attempting to 
finance a disposal plant for the city of Cadiz. 

We are hoping that as this thing progresses, the Engineers can, to 
a certain extent or to a considerable extent, participate in the cost of 
this. 

The sewage that will flow from the city of Cadiz will flow into the 
very head of one of the major tributaries or one of the major streams 
that, will feed the side streams that will feed Barkley Reservoir; 
namely, Little River. 

The recreational development that will be along the east side of the 
new Barkley Lake will center in this Little River embayment. I 
think without proper treatment, without any doubt unless pretty high 
type treatment is offered, that the waters and the head water of Little 
River embayment will not be satisfactory for swimming. 
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Senator Kerr. For what? 

Mr. McGraw. For swimming, for recreational purposes, Senator. 

I think biological oxygen demand will far exceed the permissible 
under our health, welfare, and what have you requirements. Some- 
thing will have to be done to make these waters suitable for recreation. 

One of the best opportunities that Trigg County will have to re- 
cover its financial economy in this development will be through the 
developments up and down the Little River. 

Considerable area west of Barkley Lake is and has for some time 
been in the hands of the U.S. Fish and Wildlife. The source of final 
title on other lands on this side of the lake are still in question, but 
it is hoped that all of the lands bordering on the Little River embay- 
ment will remain in private hands subject to private development. 

Water supply plant, the water filtration plant for the city of Cadiz 
is located in the Little River bottoms immediately adjacent to the head 
of the easement area at Cadiz. 

The fact is, the easement land or the 378 elevation will destroy a 
part of the present waterplant. It is hoped that it be made possible 
that this water purification plant, which even though it serves the 
community at present, maybe isn’t as large as we would like to have; 
but there is a crying need that some help be rendered to get the water- 
plant out of a possible flooded zone. There is a crying need for this. 

The city some 4 or 5 years ago acquired the present waterplant from 
private ownership. They are bonded about to their ability to pay, 
and with an additional load of sewage and sewage disposal plant 
bonds coming on, something in the way of a grant must be forthwith 
coming from somewhere. 

Thank you. 

Senator Kerr. The record will be kept open for the rest of this 
week for the insert of any additional statements from these three 
areas, 

Who will speak for the Army Engineers? I appreciate the remarks 
that Senator Case has made with reference to his contention on the 
ground rules. 

We have to hear from the Engineers and also their reaction as to 
their ability to meet the problems that have been presented here by 
the people from Oklahoma, South Dakota, and Kentucky, and to the 
extent that their present authority under the law is inadequate to en- 
able them to meet these problems in a manner that they consider to 
be equitable and just give us their recommendations as to what amend- 
ment if any there should be in the law. 
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STATEMENT OF MAJ. GEN. WILLIAM F. CASSIDY, ASSISTANT CHIEF 
OF ENGINEERS, CIVIL WORKS, U.S. CORPS OF ENGINEERS; AC- 
COMPANIED BY LT. COL. ROBERT J. GIESEN, ASSISTANT CHIEF 
OF CIVIL WORKS FOR MIDWESTERN DIVISIONS; DAVID A. 
HELMS, CHIEF, REAL ESTATE DIVISION, TULSA DISTRICT; 0. J. 
PICKARD, ASSISTANT CHIEF OF ENGINEERS, REAL ESTATE; AND 
MILTON PEARL, LEGISLATIVE LIAISON, REAL ESTATE 


General Cassipy. Sir, I have some introductory comments which I 
would like to read if agreeable. 

Mr. Chairman and members of the committee, the basic real estate 
acquisition policy currently being followed by the Corps of Engi- 
neers for its dam and reservoir projects was adopted in October 1953 
jointly by the Departments of the Army and Interior. In general, 
this policy provides that at projects having conservation pools, lands 
which are flooded at least once every 5 years, or lands within 300 feet 
horizontally of the full conservation pool, are acquired in fee; and 
that easements are acquired on Jands between this level and the level 
of the flood for which the project was designed, plus a reasonable 
freeboard. 

Senator Kerr. What is that? 

General Cassipy. Usually about 3 feet additional to insure taking 
care of wave wash. 

In addition, such lands as are required to afford the public ready 
access to the water surface of the reservoir, and lands upon which con- 
struction is to be placed, are also acquired in fee. At projects serv- 
ing navigation alone, only flowage easements are acquired. 

The full policy was printed in the Federal Register on December 
23, 1954. A supplement to this policy was published in the Federal 
Register August 21, 1959. I would like at this point, Mr. Chairman, 
to insert in the record a copy of the joint policy and the supplement. 

(The joint policy and supplement referred to follow :) 


[Published in Federal Register Dec. 23, 1954, vol. 19, p. 8845] 
JOINT POLICY—LAND ACQUISITION 
RESERVOIR PROJECTS 


DEPARTMENT OF THE INTERIOR—DEPARTMENT OF THE ARMY 


1. Lands to be acquired in fee. The fee title will be acquired to the following 
lands: 

a. Lands necessary for permanent structures. 

b. Lands below the top of the pool elevation for storing water for navigation, 
power, irrigation and other conservation purposes. 

ec. Fee title in general will be acquired to all land 300 feet horizontally from 
the edge of the conservation pool described in paragraph 1b. In those projects 
where the topography is precipitous, or where the topography is unusually flat, 
and where such discretionary action is desirable, fee title may be acquired to 
those lands which are included in the 5-year flood frequency rather than 300 feet 
horizontally. 

d. Additional lands which may be needed to provide for limited public use and 
reasonable access in accordance with applicable laws, or for operation and main- 
tenance of the project. 
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e. Lands covered by the exception noted in paragraph 2f. 

2. Lands for which easements are to be acquired. Easements will be acquired 
to the following lands: 

a. Additional reservoir lands needed for flowage in reservoir areas above those 
described in paragraph Ic. 

b. Lands in reservoir areas of navigation only projects. 

ce. Lands in reservoir areas of flood control only projects which do not provide 
conservation pools. 

d. Lands required for a relatively short time for temporary structures or for 
use during the construction period only. 

e. Easements may be acquired for lands in the zone as defined in paragraph 
le above the conservation pool, and which are in remote areas of the reservoir 
or which had previously been subject to frequent inundation, where it is deter- 
mined that fee title is not required. 

f. Fee title may be taken as necessary where it is to the financial advantage of 
the Government to acquire fee rather than easement, and in special cases to 
prevent hardship. 

3. Blocking out. In land acquired in fee, blocking out will be accomplished 
in accordance with sound real estate practices, for example, on minor sectional 
subdivision lines; and normally, land will not be acquired to avoid severance 
damage if the owner will waive such damage. For lands acquired in easement, 
close tangents may be used in the upper limit of the easement-held lands; the 
final easement taking line thereof should generally follow the upper flood line 
when elevation differences are not significant. Tangents will not be refined to 
the point they are economically disadvantageous. If more economical, easements 
may be secured on the basis of the right to flood to a prescribed elevation rather 
than to block out the upper flood line. 

4. Mineral rights. Mineral, oil and gas rights will not be acquired where the 
owner objects or where a substantial additional cost would be involved, except 
where mineral development would interfere with operation of the project or 
except where required by the provisions of the Atomic Energy Act. Mineral 
rights not acquired will be subordinated to the Government’s right to regulate 
their development in a manner that will not interfere with the primary purposes. 

5. Buildings. Buildings for human occupancy as well as other structures 
which would interfere with the operation of the project for its primary purposes 
would be prohibited in the reservoir areas on lands for which an easement is 
acquired. 

6. Acquisition of lands for collateral purposes. Except as authorized by law, 
no title to land will be acquired for purposes of preservation of wildlife or 
forests, restoration or replacement of such values destroyed by reservoirs or for 
creating additional values of like nature, or for recreational purposes. 

7. Application of policy. The above policy will govern the determination as to 
acquisition of any tract on which title to the United States has not been vested 
or a final judgment in condemnation has not been entered except for projects on 
which the land acquisition program has progressed to the point where applica- 
tion of the policy would be unreasonable or to the distinct disadvantage of the 
United States or to the general public. The application of the principles and 
criteria outlined above to lands already acquired for reservoir projects by dis- 
posal of fee title to former owners will require Federal legislation. Flowage 
easements will be retained where necessary. All other lands rendered surplus 
by this policy will continue to be disposed of in accordance with existing laws. 


[Published in Federal Register Aug. 21, 1959, p. 6813] 


SUPPLEMENT TO JOINT PoLicy FOR LAND ACQUISITION ON RESERVOIR PROJECTS; 
DEPARTMENT OF THE INTERIOR—DEPARTMENT OF THE ARMY 


LANDS FOR RECREATION AND FISH AND WILDLIFE 


The Department of the Army and the Department of the Interior for sometime 
have had a Joint Policy for Land Acquisition on Reservoir Projects. The Two 
Departments have agreed, with respect to the Joint Policy, upon a Supplement 
Regarding Acquisition of Lands for Recreation and Fish and Wildlife at Fed- 
eral Reservoir Projects, which has received Presidential approval. Accordingly, 
the Supplement is adopted by the Department of the Interior and the Provisions 
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of the Supplement are set forth in a new section numbered Sec. 8.6a which is 
added to Part 8 and which reads as follows: 

Sec. 8.6a Supplementary provisions regarding acquisition of lands for recrea- 
tion and fish and wildlife at Federal reservoir projects. 

a. Federal water storage reservoirs are important elements in the Nation’s 
outdoor recreation and fish and wildlife resources. 

b. Recreation and fish and wildlife opportunities, both present and potential, 
shall be considered throughout the planning, construction, operation, and main- 
tenance of reservoir projects in co-operation with Federal, State and local 
governmental agencies having responsibilities relative to public recreation and 
fish and wildlife. The purpose of this supplement is to assure that when reser- 
voir projects are being formulated for other purposes, recreation and fish and 
wildlife purposes would also be considered and the limited land areas needed 
to protect and preserve recreation and fish and wildlife potentials will be defined. 
Recommendations submitted to the Congress will, of course, be subjected to 
normal Bureau of the Budget review. 

ec. The development and utilization of the public recreational and fish and 
wildlife potentialities shall be a correlative purpose of reservoir projects under- 
taken by the Federal Government. By correlative purpose is meant that while 
a reservoir project would not be recommended solely for recreation or fish and 
wildlife purposes, once it is determined that a reservoir project is required for 
other purposes then recreation and fish and wildlife purposes will receive par- 
allel consideration in the formulation, design and operation of the project. 

d. The public recreational and fish and wildlife potentialities created by 
reservoir projects constructed with Federal funds should be protected and pre- 
served for the benefit of the general public and the acquisition of such shoreline 
lands as are needed for that purpose shall be recommended to the Congress, to 
the extent such acquisition is justified by the public benefits which would other- 
wise be foregone. 

e. When acquisition of lands is justified for recreation and fish and wildlife 
purposes as set forth in paragraph (d) of this section such lands shall be shown 
separately in reports of project plans to insure that Congress has full informa- 
tion upon which to base a decision as to their inclusion in the project authoriza- 
tion. 

f. The primary responsibility of State and local governmental agencies for 
providing recreational facilities for their people shall be recognized but the 
Federal Government should cooperate with the State and local governmental 
agencies in protecting and preserving recreational opportunities in connection 
with the construction, maintenance and operation of Federal navigation, flood 
control, irrigation, or multiple-purpose reservoir projects. 

(Sec. 7, 10, 32 Stat. 389, 390, as amended, sees. 14, 15, 53 Stat. 1197, 1198; 
43 U.S.C. 373, é 89, 421, 4851.) 


General Casstpy. The policy is based on the principle that all land 
upon which there is Federal construction, or which is necessary to 
provide access to the surface of the reservoir, or which is flooded so 
much of the time as to render it unsuited for farming or other private 
utilization, will be acquired in fee, and that flowage easements will 
be obtained on all other land subjected to occ asional flooding, so that 
the easement land can be continued in agricultural production or other 
economically beneficial purpose and will remain on the local tax rolls. 
The policy has been carefully studied and tested against these pre- 
cepts, and is considered to satisfy them. 

Another objective of the current land acquisition policy is to per- 
mit, wherever possible, the exploration for and exploitation of min- 
erals including oil and gas. Accordingly, we will allow owners to 
reserve mineral interests and permit, development if it does not inter- 
fere with the operation of the project and it is financially to the ad- 

vantage of the Government to do so. 

Long before the adoption of the current policy in 1953 various in- 
terests had urged the acquisition both of a greater and a lesser inter- 
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est in lands, and they still do. Consequently, the policy has been 
under continuous review and study. 

Prior to 1953 a more extensive interest in lands was acquired. This 
was due to giving a greater weight to the desirability of relieving 
the corps of any interference in the proper operation of projects for 
their authorized purposes and of limiting the development of shore- 
line properties which would be damaged by the impounding of flood- 

waters occurring so infrequently as to engender in the land occupants 
a false sense of security. 

In recent times there has been a great growth in the recreational 
value of reservoirs and lakes, due to the avail ability of water areas and 
additional leisure time of the American people. The joint land ac- 
quisition policy, based on the limits of available authority, meets the 
requirements of public access, with provision of land for parking 
areas, picnic areas, boat-launching sites, and related services. 

The amount of lands acquired under our present policy is based 
on having one public use access area approximately every 5 miles 
along each side of the reservoir. These areas vary in size from ap- 
proximately 25 acres to 200 acres, every fourth one being the larger 
size. These will, of course, vary depending on the population density 
of the area, accessibility, and availability of other recreational facili- 
ties. 

The specific sites for public access are selected so that the topog- 
raphy will serve the intended uses. Hence, embayment areas sur- 
rounded by land which has an appreciable slope within the zone of 
the pool fluctuation are preferred. Often these considerations control 
completely the specific selection of sites. 

Under our policy we do not acquire lands for semipublic activities 
such as camps for Boy Scouts, service groups, church groups and 
the like. However, when lands suitable for these purposes have been 
acquired as a result of good real estate practice over and above the 
minimum project requirements, they are retained for these purposes. 

Lands in addition to normal project requirements are acquired for 
fish and wildlife purposes, only when specifically authorized by in- 
clusion in the authorizing documents or by other specific authoriza- 
tion. However, lands acquired for project purposes frequently can be 
beneficially used by fish and wildlife agencies and are made available 
to them provided there is no interference with the operation of the 
project. 

Regarding land acquisition for recreational or fish and wildlife pur- 
poses, I wish to call to the committee’s attention these factors: 

Firstly, while we believe it desirous to have a more definitive evalua- 
tion of recreational benefits i in relationship to water resource develop- 
ment programs, the matter is receiving intensive analysis in the com- 
prehensive review being made by the Outdoor Recreation Resources 
Review Commission in accordance with the act of June 28, 1958 (72 
Stat, 238). Pending the submission of the Commission’s report, due 
to be filed by September 1961, the Corps of Engineers is able and will 
continue to give reasonable consideration to recreational development 
at new projects under existing legislative authority. 

Secondly, thhe Fish and Wildlife Coordination Act of March 10, 
1934, as amended by the act of August 12, 1958 (48 Stat, 401, 72 Stat. 
563; 16 U.S.C. 661-666c), provides the means for wildlife "develop- 
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ment at water resource projects. Acquisition of land is contemplated 
in accordance with reports and findings of the Department of the 
Interior, provided that before proceeding— 

the probable extent of such acquision shall be set forth, along with other data 
necessary for project authorization, in a report submitted to Congress, or in the 
case of a project previously authorized, no such properties shall be acquired 
unless specifically authorized by Congress. 

In summary, our current land acquisition policy results in taking 
the minimum area and estate in the land reasonably needed for auth- 
orized project. purposes, including those areas which we feel would 
be adequate for public activities and use requirements. The policy 
as now constituted is considered to result in the greatest economy 
to the Government while meeting these authorized purposes. The 
policy does leave large areas of lands in private ownership and there- 
fore subject to State and local taxes because only an easement interest 
has been acquired. 

It is in the implementation of these policies of which I speak that 
we have had our greatest problems. This can be traced to two 
facts: (1) The shrinking usable land available for development, avail- 
able for acquisition by owners who must use the land which is needed 
for the reservoir, and (2) the desire of those displaced by our proj- 
ects for payments in excess of those currently authorized under exist- 
ing laws. 

As to the first of these problems, there is not much we can do. 

As to the second point, we have long recognized the fact that not 
all losses and damages incurred by those displaced by our projects 
are compensable. Stated another way, this means that some in- 
dividuals, corporations, municipalities, and other former owners and 
tenants are from time to time not reimbursed for all expenditures 
made or losses suffered because of one of our projects. 

The Corps of Engineers policy is that, to the extent of our ability, 
owners and tenants displaced by our projects should be and must be 
compensated to the fullest allowable extent of existing laws. 

As you know, the fifth amendment to the Constitution of the United 
States provides that property will not be taken for public use with- 
out payment of just compensation. This constitutional guarantee 
has not been implemented by general legislation and its interpreta- 
tion has, therefore, remained a judicial function. The courts have 
generally held that just compensation requires the payment of the 
market value of the property acquired based on a willing buyer-willing 
seller concept. 

It is the policy of the Department of the Army and the Chief of 
Engineers to acquire property by direct purchase if possible. Follow- 
ing guidelines established by the courts, we offer to pay the appraised 
market value—not more, not less. The higher of two approved inde- 
pendent appraisals is offered the landowner. At least one of the ap- 
praisals is made by a qualified local appraiser on a contrct basis. 
Where agreement as to price is not reached, condemnation proceedings 
are instituted by the Attorney General and just compensation deter- 
mined by the court. 

There are many situations in which individuals assert that a new 
approach to values should be introduced. Many losses, such as busi- 
ness losses, including the loss of goodwill, cannot be considered under 
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present procedures. We have, therefore, supported the principle that 
in order to insure equal treatment of all concerned, it is desirable to 
first have an overall study of the problems involved. The Depart- 
ment of the Army and the Department of Defense have supported 
us in this view, in implementation of which the Secretary of the 
Army on August 21, 1959, advised the chairman, Committee on Public 
Works, House of Representatives, that the Department favors enact- 
ment of H.R. 1066, 86th Congress, a bill to establish a commission to 
study the adequacy of compensation for real property acquired by the 
United States. 
Insummary, we submit that— 


1. Our policies as to the amount of land to be taken are sound. 

2. Our procedures in the acquisition of land are those required by 
existing law. 

3. A review, such as that contemplated by H.R. 1066, should be 
undertaken to determine whether at present compensation in all 
Federal acquisitions is adequate and, if not, what legislation is re- 
quired to more fully compensate those displaced by public improve- 
ment projects, 

I have with me today Col. O. J. Pickard, Assistant Chief of Engi- 
neers for Real Estate, and members of his staff, as well as members of 
my own staff. In addition, Mr. David A. Helms, chief of the real 
estate division in the office of the Tulsa district engineer, is here 
and Mr. Dale Kent, chief of real estate in Omaha. 

Mr. Chairman, we shall be pleased to answer any additional ques- 
tions that you, or members of the committee, may have concerning our 
land acquisition procedures and policies. 

Senator Kerr. Thank you very much, General. 

I am impressed by your statement that in the opinion of the corps 
there are losses which are currently being suffered by landowners 
whose land is acquired for these project areas which are not compen- 
sable under existing law; that in your judgment, existing law does not 
permit the corps to make adequate and just payment for property 
taken in such a way as to meet the requirements of the constitutional 
provisions. 

General Cassipy. As the courts’ decrees or decisions have estab- 
lished procedures at law, there is some reason to doubt that we make 
fully equitable settlements with the people from whom we acquire 
land, even though we go as far as the law permits. 

Senator Kerr. I am convinced that the corps has the attitude of 
approaching equity and justice in the matter of paying the losses sus- 
tained the landowner deprived of his property to the extent that the 
law permits. 

General Cassipy. That is correct. 

Senator Kerr. You fully recognize that the Constitution has pro- 


vision that the Government not take the property of citizens without 
full and just compensation. 


General Cassipy. Yes, sir. 

Senator Kerr. So, to the extent that there is not being done, then 
that constitutional guarantee is not being implemented, is it ? 

General Cassipy. There, sir, we have our real problem because in 


our procedures our guidance is the decisions that have been made by 
courts. 
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Senator Kerr. I understand that, and those court decisions are 
based on existing law. 

General Casstpy. That is correct, sir. 

Senator Kerr. And since under those decisions and under the law 
the Corps is of the opinion that there are values to property for which 
the landowners are not being justly compensated, then the law under 
which you operate and the court decisions under which you operate 
leave you in a position of operating in such a way that you come short 
of meeting that guarantee of the Constitution. 

General Cassipy. That guarantee as we see the full picture, sir. 

Senator Kerr. Well, in that regard then there is agreement as be- 
tween the corps and these witnesses. 

General Cassipy. To that extent, yes, sir. 

Senator Kerr. Now you told us that your ordinary procedure is to 
make two appraisals or have two apprails made, and to pay the land- 
owners the amount of the higher appraisal that is given. 

General Cassiwy. That is our general procedure, yes. 

Senator Kerr. Are you familiar with the procedure that has been 
in effect in the Oologah Reservoir site or area in Oklahoma with 
reference to the appraisal of the value for oil and gas both to the 
royalty owners, landowners, and lease owners 4 

General Cassipy. May I ask Colonel Pickard to answer these ques- 
tions. 

Colonel Pickarp. I am, sir. 

Senator Kerr. Has that policy been followed there? 

Colonel Pickarp. Yes, sir. 

Senator Kerr. Without exception ? 

Colonel Pickarp. If I may explain the policy there, it might clarify 
this a little bit more. 

Senator Kerr. In explaining it, are you going to give me a different 
policy than the general has outlined and as I have referred to? 

Colonel Pickarp. No, sir. 

Senator Kerr. All right. 

Colonel Pickarp. After extensive studies and careful review of the 
situation with respect to minerals, speaking of minerals only, now, sir, 
the policy is that all mineral properties which lie wholly below eleva- 
tion 651, which represents the top of the flood control pool in the 

initial stages of that project will be purchased in fee or subordinated 
to the maximum operational plan of the reservoir, whichever is to the 
advantage of the lomaiad economically, 

Now when the costs of subordination together with the costs of 
providing the necessary pipelines and public utilities to the property 
exceed the fee value of that mineral estate, the mineral property 
is acquired in fee. : 

Senator Kerr. I would like for you to read that statement again, 
part of which was that the matter is handled in whichever of the 

ways available to you that is to the greatest advantage to the Gov- 
ernment. 

Colonel Pickarp. I said, sir, that those properties which lie wholly 
below the top of the initial flood control pool, elevation 651, or are 
touched by the contour, will be purchased in fee or they will be sub- 
ordinated to the maximum operational plan of the reservoir. 
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T also said that whenever the costs of that subordination together 
with the cost 

Senator Kerr. You made the statement I referred to before you 
got around to the one you are now about to make, if I understood 
you correctly, or I thought you did. 

Colonel Prckarp. I am sorry, sir. I meant to say—if I did not— 
that wherever the costs of subordination together with the costs of 
providing pipelines and public utilities to the property exceed the fee 
value of that mineral estate, then the mineral property will be ac- 
quired in fee rather than subordinated. 

Senator Kerr. And those were the two alternatives that you referred 
to when you said it would be handled on the basis 

Colonel Prckarp. On the basis of economics. 

Senator Kerr. Which one was of better advantage to the Govern- 
ment ? 

Colonel Pickarp. Correct, sir. Now, no mineral estate or property 
which lies between elevations 651 and 664, which is the ultimate top 
contour of the project, will be purchased or subordinated unless the 
property is affected by this 651-foot contour, and the additional acqui- 
sition or subordination to 664 feet will be to the financial advantage of 
the Government. 

In other words, there are some properties which are touched by the 
651-foot contour which might have to be subordinated, and they will 
be subordinated to the 664-foot elevation when it is to the financial 
advantage of the Government. 

With respect to the appraisals of mineral property, we follow the 
policy that General Cassidy outlined, in that. we obtain two independ- 
ent appraisals of each parcel to be acquired in order to achieve the 
best: estimate of the value of that property. 

We have obtained the services of local appraisers where available, 
and to achieve this in the Oologah project the Tulsa district engineer 
contracted with two outstanding firms to value the mineral interest 
to be acquired or to be subordinated at that project. 

These firms, I believe, will be well known to the people from Okla- 
homa. They are Kepplinger & Wanenmacher and Alex W. McCoy 
Associates. These appraisals, like any other appraisal prepared by 
or for the Corps of Engineers, have been carefully reviewed by our 
own staff at Tulsa and our own staff of reviewing appraisers. 

Senator Kerr. If it is your practice, Colonel, to offer the amount 
of whichever is the higher appraisal, what does your staff review be- 
fore you make the offer? 

Colonel Pickarp. They review the appraisal to be sure, for example, 
that they are made on the same basic data. If you get two appraisals, 
and after all appraisals, particularly of minerals, can be far apart, we 
do review in those cases to be sure that the appraisers are working on 
the same basic data, that the appraisals were made at the same time 
or updated so that they would be comparable. 

Senator Kerr. Then there is a limitation on the stated policy that 
you offer the mineral owner the amount of whichever is the higher 
appraisal ? 

Colonel Prckarp. That is correct; yes, sir. 


Senator Kerr. That, then, is not the exact way in which it is 
handled. 
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General Casstpy. If we could add one word there, sir, the highest 

—s appraisal. We have two approved appraisals. 

olonel Pickarp. All of our appraisals, Senator, are reviewed b 
our own reviewing appraisers, either in the district office or the Divi- 
sion office, or in some cases, in controversial cases, in the office of the 
Chief of Engineers. 

Senator Kerr. I am just trying to get the accurate picture into this 
record, and the information I have and the impression I have was 
that an appraisal was not effective in determining the price that was 
offered the mineral owners unless it had been approved by your staff, 
unless it was what you referred to as an “approved appraisal.” 

Colonel Pickarp. That is correct. 

Senator Kerr. Then the statement that you offered the land or the 
mineral owner the amount suggested or recommended in the higher 
of the two appraisals is limited by whether or not either of them is 
approved by your staff. 

Colonel Prckarp. That is correct, sir. 

Senator Kerr. So that it is entirely possible that the amount which 
is approved by your staff might be less than the lower of the two 
7 isn’t it, Colonel ? 

olonel Pickarp. I didn’t mean to imply, Senator, that our staff 
attempts to influence either the contract appraiser 

Senator Kerr. I did not mean to imply that they influenced the 
appraisers or the appraisals by the independent appraisers that you 
employ. 

a you if the manner in which it is handled can —_ result 
in a situation where the offer made by the corps to the mineral owner 
would be for an amount which in reality was less than the lower of 
the two appraisals as made by those employed by the corps and turned 
over to the corps as a result of their appraisal. 

Colonel Prcxarp. I don’t think that is possible, sir, in the situation 
we are talking of. 

Senator Kerr. Are you in a position to tell the committee that that 
has not occurred in the Oologah project area ? 

Colonel Pickxarp. No, sir; I am not familiar, of course, with the 
appraisal of every mineral tract in the Oologah Reservoir, but I have 
Mr. Helms here with me, who is the chief of the real estate division 
of Tulsa. 

Senator Kerr. I have the very highest regard for him, and I will 
be glad to have him answer that question. 

Mr. Hetms. The question again, Senator? 

Senator Kerr. Is it possible that under the method of appraisal 
and offerings that have been in effect in the Oologah Reservoir area, 
the mineral owner has in reality been offered by the corps, as the 
taking price, the figure for his mineral interests which is less than 
the lower of the two appraised amounts arrived at by the outside 
appraisers, that is other than your own staff employed by the corps 
to make the appraisal. 

Mr. Hers. It is impossible and has not occurred. 

Senator Kerr. It has not occurred ? 

Mr. Heros. No, sir. 

Senator Kerr. I believe you told us at the meeting in Tulsa that 
it did not always occur, that the amount offered the mineral owner 
was equal to the higher appraisal submitted to you by the independent 











112 LAND ACQUISITION POLICIES 


appraisers prior to any analysis of the appraisals and figuring the 
amount to be offered on the basis of what your staff approved. 

Mr. Hews. Our staff does not approve any figure other ‘het a con- 
tract appraisal figure. If the two appraisals first received cannot be 
approved, and after review by the contractor, the request is either to 
bring the appraisal to date or check some basic data; if those two 
appraisals cannot then be approved, a third one or even a fourth one 
will be obtained. 

We do not establish a figure by the staff that is different from one of 
the approved appraisals. 

Senator Kerr. I know you don’t do it from one, but is it not a fact 
that you have done it at a figure that is different than the higher of the 
two independent appraisals ? 

Mr. Hetms. Only when it is covered by a third one, sir, when it is 
the result of a third appraisal. 

Senator Kerr. Then, if it is only when it is covered by a third one, 
then evidently it has been on the basis which was lower than the 
higher of the two original independent appraisals ¢ 

Mr. Heums. Yes, sir. It is possible that the offer could be lower 
than the higher of the original two appraisals, but not of the lower, 
as you asked me first. 

Senator Kerr. I understand that isa different question. 

Mr. Hews. Yes, sir. It has been lower than one of the higher, yes, 
sir. 

Senator Kerr. And that has been the case in a number of instances 
in the offers that have been made in this area ? 

Mr. Heims. A very limited number, sir. 

Senator Kerr. But in a number of them ? 

Mr. Hetms. A very limited number. Only on those cases where a 
review was necessary from the original appraisal. 

Senator Kerr. And that necessity was determined by the review of 
the staff of the district’s office ? 

Mr. Hevms. Yes. 

Senator Kerr. Or the division office ? 

Mr. Hevms. That is right, sir. 

Senator Kerr. Now, General, you told us that there are certain 
values which cannot be considered under present laws? 

General Cassipy. Yes, sir. 

Senator Kerr. And that can be true not only with reference to the 
fee title but also with reference to the subordination title; also with 
reference to the flowage easement title; and also with reference to the 
mineral interests ? 

General Cassipy. Yes, sir. 

Senator Kerr. Is it possible under existing law for the corps to re- 
vise its rules applicable to their determination of the price to be 
offered so as to do what you would regard as meeting whatever obliga- 
tion there may be or duty there may be to compensate for all of the 
values of the part taken ? 

General Casstpy. No, sir, it is not. 

Senator Kerr. You say that you would like to see a certain bill 
passed which would create a commission to make a study of this. 

In my opinion, we have got the commission in the personnel of this 
committee, and I believe I am speaking the sentiment of many mem- 
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bers of this committee when I say that we would welcome recom- 
mendations from the corps with reference to amendment to existing 
law in such a way as toenable the corps to do that. 

General Casstpy. We have a great problem in that, sir, in that we 
are considering only one field of Government land and acquisition; 
you might say two fields because we also acquire military lands. 

But there are lands acquired by other Federal agencies governed by 
the same consideration, by the same court decisions, and before we 
would feel that we could make broad recommendations to this com- 
mittee, we would have to coordinate rather fully with other agencies 
acquiring land. 

Senator Kerr. We would be glad to have you make limited recom- 
mendations. This committee has jurisdiction of certain projects which 
involve acquisition. I want to say to you that my regard and respect 
for the corps is very high. Could you respond to a request from 
this subcommittee to give us the benefit of any recommendation you 
might have, even though limited, which would be available for our 
consideration in contemplating legislation in this field ¢ 

General Cassipy. Senator, that is a very difficult problem, and it 
would take, as we originally thought, several years of study. 

Senator Case. What ? 

General Cassipy. Several years of study to come up with these rec- 
ommendations, because they are very broad, they are speculative and 
very deep. 

Take just one simple one that has been brought out several times 
in the testimony today where a man moves onto his property as a 
young man; he spends his life there. He has developed the property, 
and that. is the place where he desires to live, and we are going to move 
him to some place else. 

In some cases, he doesn’t want to try to develop something else. 
He is, say, at the retirement age. Sometimes he is willing to start 
again, if he had sufficient money so that he could buy another place. 

To ask us, without guidance by law, to put a money value on the 
man’s feelings with respect to his property—we have had a lot of ex- 
perience with this—and for us to make recommendations of that type, 
we would want to be on awfully sound ground that would be accept- 
able to most people. 

Senator Casr. Mr. Chairman, I want to register a little protest and 
confess to a sense of disappointment. I don’t believe that it will take 
years of study to achieve equity. If it does, then I think the Congress 
ought to adopt the policy of holding up on authorizing these projects 
until you come up with something that would suggest that the U.S. 
Government will deal equitably with the people of the United States. 

IT don’t believe that it is a fair proposition to the people of the 
United States to say that Congress is going to continue to authorize 
flood control and river and harbor projects and land-taking projects 
when the Corps of Engineers wants to take a position that it can’t 
deal equitably with the people or can’t come up with a formula to 
do it. 

Now, this committee on various occasions has gone into individual 
situations and tried to achieve equity. I remember a few years agu 
when the corps said that it didn’t have the authority to compensate 
for leaseholds where the property that was going to be destroyed was 
on a leasehold where the title wasn’t good. 
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The question came up in connection with some Indian lands, where 
a public school district had a school on some Indian lands. 

So the committee had to authorize the payment to the Eagle-Butte 
School District of some money. 

Later, after the committee took action on that, then the corps came 
up and said that they could have taken care of that situation. 

In another situation we had some elevators that had been built on 
a leasehold of some rented land from a railroad company, and the 
Corps of Engineers said, “We are without authority to pay for these 
elevators that are going to be destroyed. They are going to be moved 
because they are on some leased land.” 

In another case we had a waterworks where it was on some rail- 
road land. It was under that kind of a leasehold. So Congress had 
to step in and pass either specific legislation or put something into 
the omnibus bill. 

Now, it doesn’t seem to me that it is a fair proposition for the 
committee to say, “We will go on and take this land, even though 
the Corps of Engineers confesses that it is unable to do it equitably.” 

It seems to me that the Corps of Engineers ought to come up with 
some formula so that they can do it equitably. I am going to suggest 
to you that you overnight give some further thought to that and see 
whether you want to stand on the answer you have put in the record 
today. For I shall personally oppose the reporting of any bill from 
this committee until we say that we are going to try to do something 
that will deal fairly with the people of the United States. 

We have in the past said that where a man had to move, that you 
could allow him up to 25 percent of his removal or relocation costs, 
his moving costs. We found some abuse of that in connection with the 
taking of property for military purposes. 

We found, I think, an abuse of it in connection with some places in 
town, so we had to make some distinction between the removal of 
property in a store or a business property of that sort, and at one time 
we suspended the operation of that 25 percent clause with respect to 
takings for Corps of Engineers purposes for civilian projects. But 
we later restored it. 

Now, I know it hasn’t been applied in every instance and it hasn’t 
been wholly satisfactory, but at least it was a formula where we at- 
tempted to make it possible for the Government to deal justly. 

I would like to suggest to you, General Cassidy, and I hope you will 
take it up with General Itschner, or whoever you want to confer with 
on it, about it, that you consider some sort of a percentage formula 
whereby, after you have appraised the property within the definitions 
of law on what is the market value, after you have taken into consider- 
ation existing law, that you use some sort of a percentage formula to 
take care of the isheniilile value. 

Now, you have got precedent for it. Congress, itself, in dealing 
with these takings on the Indian lands, has passed legislation where 
we first of all pay the Indian tribes for the real estate, for the land. 

Then we have recognized, Congress has, as a matter of policy, rec- 
ognized that there are some intangible values. We had testimony be- 
fore the Interior Committee in connection with the takings of Indian 
lands for the Oahe Reservoir and for the Randall Reservoir, to eval- 
uate what it was worth to a tribe to have some bottom land where they 
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had some winter shelter, and things like that that contributed to mak- 
ing an economic operation for the Indian tribe. 

I don’t know why it should be impossible for us to say that we can 
have a factor, that we can add to the hard-and-fast definition of value 
that you arrive at by going to the courthouse and finding what the 
market value was on the basis of willing sellers and willing buyers and 
foreclosures and estate closings and all such recorded sales. 

When you go there, admittedly—and I think by the statement you 
made yourself, admittedly—you don’t have the tools to do equity. 

If you go to the courthouse and you take a willing buyer and a 
willing seller transaction and examine that, and foreclosures and estate 
closings, that doesn’t give you a true measure of the worth of a ranch 
as a going concern. It would seem to me that after you have taken 
these mechanical determinations, that you do under existing law, 
that you ought to have the authority, then, to add a percentage, within 
some ceiling percentage, to take care of the intangible value. That 
isn’t a difficult thing to do. 

As far as saying that we can’t do it here unless we do it for all other 
kinds of land takings, personally, I can’t accept that. 

We have made exception in connection with moving costs. Why 
shouldn’t the Public Works Committee say, “We are not going to 
deprive people of their homes that they built up over a sane of 
years unless we do throw in some factor to take care of these intan- 
gibles” ? 

The situation isn’t on all fours with a highway taking. With a 
highway taking, as somebody testified here this afternoon, they can 
take perhaps a corner of his ranch, but they don’t destroy the whole 
ranch. They may cut it in two and create some special problems. 

Senator Kerr. If they do, they compensate for it. 

Senator Case. And they compensate for the separation of it. 

But here you are taking large tracts of land, and it destroys, in 
most cases, I would say, it destroys the ranch for the operation that 
it has been developed to provide. The fact that we can’t in this com- 
mittee deal with takings for military purposes doesn’t excuse us from 
trying to do our duty. 

This committee has a responsibility. We stand here on the floor 
of the Senate and bring forward these projects and say there is a 
public purpose to be served. 

There will be tremendous flood destruction or something of that 
sort if we don’t put these projects in. But at the same time we have 
a responsibility for reporting projects like that, we ought also to 
have both the nemesis and the power, it seems to me, to say, 
“We will do this justly. We are going to dispossess these people, 
flood them out for the sake of protecting somebody farther down- 
stream, unless we do all we can to give them justice at the time.” 

I think that the corps has the responsibility to give us some recom- 
mendation on that, because if the corps doesn’t, then Congress is 
going to be obliged to try to write a formula itself, and I sincerely 
hope that you will overnight try to come up with a recommendation. 

General Casstpy. Senator Case, I agree with the thought you have 
and the feelings you have expressed. The things we have done in the 
past and the recommendations we have made have been generally with 
respect to specifics, and this is fairly simple: What do you do about 
a particular case ? 
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The problem, as I see it, is formulating something that we can 
apply across the United States to all corps projects. And before I 
make a hasty statement as to what we would do, I want to see how 
I am going to give that problem to the real estate personnel] in the 
field so that they can judge with very few guidelines how much they 
are going to pay the owner for the intangibles. 

Those guidelines, based on the laws of the United States, have to be 
very carefully defined. This is the problem that I am looking at when 
I mention 2 years. This was for the overall study that we contem- 
plated when we asked Congress to set up a commission to make this 
study so that Congress could decide. 

Now, the corps can do it limiting it strictly to corps projects, but 
it cannot be done very quickly, sir, because we must be sure that we 
are defining the problem well when we do it. 

Senator Kerr. You have heard the testimony here today, General. 

General Cassipy. Yes, sir. 

Senator Kerr. Do you have any feeling that there has been a case 
made here for compensation in the cases that have come before this 
committee today, beyond what the corps has been able to offer in these 
instances that you have heard about ? 

General Cassipy. Yes, sir; in the testimony today and the testi- 
mony we have heard in similar sessions, which has led us to recommend 
that a commission examine this particular problem, because, to us, 
intangible losses are a very real problem. 

Senator Kerr. I would like to ask the people from the Tulsa dis- 
trict what percent of the appraisals on those mineral interests, what 
percent of the original high appraisals were not approved. 

Mr. Hetms. I would have to make just an estimate of that. 

Senator Kerr. Could you give us an accurate statement on it by 
tomorrow morning ? 

Mr. Hetos. I will do the best I can, sir. 

(The information requested of Mr. Helms is as follows :) 

Approximately 10 percent of the original high mineral appraisals were not 
approved ; this represents not in excess of 60 appraisals. 

Senator Kerr. What do you think, Senator Case and Senator 
Cooper, about asking the corps to come back at, say, 10:30 in the 
morning with some recommendations with reference to the three mat- 
ters that have been presented to us today, if they can’t bring back 
a general recommendation, the problems which were presented with 
reference to Barkley Reservoir, the ones presented here with reference 
to Big Bend, Oahe, and the problems that have been presented here by 
the mineral interest owners in the Oologah Reservoir ? 

So far as I am concerned, I am going to ask this committee to put 
something in this bill, if we can’t get something from the corps that 
they can do under existing law. That is not binding on the committee, 
and even though the committee did it, it wouldn’t be binding on the 
Senate. But unless we can get some recommendation from the corps, 
then I am going to ask the committee to consider some language which 
we, ourselves, can devise to assist in the meeting of these problems 
which, in my judgment, have been outlined here and presented in a way 
as to indicate the existence of some problems that need our attention. 

Senator Casr. Mr. Chairman, to say that we can’t do something 
about it, it will take 2 years or it will take years, reminds me that 
there is an old adage that justice delayed is justice denied. 
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One of the groups that is here today from South Dakota illustrates 
that. I have introduced a bill, S. 2900 I think it is, to give to some of 
the people the right to go to the Court of Claims in order to have an 
adjudication in some instances of people who weren’t aware of the 
rights they had in going to the district court, and in other cases where 
the district court gave an award which seemed to be unsatisfactory be- 
cause the court felt, in turn, that it was obliged to act under existing 
law with respect to ‘the market price. 

Now, the Corps of Engineers recently came out with a statement 
that the dams on the Missouri River prevented damages this year of 
something like $220 million, a potential damage of that mue th; that 
the damage only amounted to about $17 million. 

But had it not been for the dams, the damage would have been over 
$200 million more. 

Now, if that is true, it seems to me that these people who are having 
their properties flooded out for all time and destroyed are entitled 
to equity, if that kind of a protection is given for the people down- 
stream. 

Senator Coorer. Mr. Chairman, it seems to me that three problems 
have been raised. 

First, assuming that we are holding the issue to “market value,” some 
of the witnesses have said that they did not think they got market 
value: 

(1) Because the appraisers were not local appraisers and didn’t 
know market value; 

(2) That the appraisers did not spend enough time examining 
the property ; and 

(3) They did not consult with the owners of the land, or with 
the operators of the land, about the type of operation that is 
-arried on the land. 

TI think the first question here is that under the present law, which 
is that market value shall be paid, that they have claimed—and par- 
ticularly those from South Dakota and Oklahoma—that they did not 
get actual market value. That seems to be one problem. 

The second problem is the one which you have dealt with and which 
has been advanced by the general, that there are certain damages 
which under present law are not compensatory. 

All of us push for the construction of these great projects. They 
provide great national benefits, State benefits, and local benefits. AT] 
of the people pay for them. But many people whose lands are taken 
pay twice. They pay in taxes and then they pay in the sacrifice of 
actual money and other factors when they give up their land. 

I would think that there could be some way, perhaps as suggested 
by Senator Case, that a percentage, a rough estimate could be added. 

Senator Case. Asa ceiling. 

Senator Coorrer (continuing). Which would in some way compen- 
sate them for the additional expenses which accrue to them. 

Senator Kerr. For the values that they own and that are taken 
from them and for which under existing practices they are not com- 
pensated. 

Senator Coorrr. I don’t want you to forget the problem I have 
raised here today about Barkley Dam. There is another situation 
which I have raised here today which affects our Kentucky people. 
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Senator Kerr. I think your problem with reference to relocation of 
the railroad can be met administratively. 

Senator Cooper. I think it can. 

Senator Kerr. And I would hope that the corps would be in a posi- 
tion to tell us by tomorrow morning on that problem. 

Senator Cooper. I think it can be met if the committee will direct 
the corps to meet it, because in this case, this problem, as I see it, 
does not fall within the scope of the question of the market value 
we have been discussing. 

This is a matter which deals with the necessity of an administrative 
decision which will be in the best interests of the communities which 
have suffered by this taking, I would hope that the corps can recom- 
a that this be done; that a new location of the railroad can be 
made. 

Senator Kerr. The hour grows late. We will meet again in the 
morning at 10:30, and we leave the corps with the request to ponder 
over this and think about it and see if it is not possible for them to be 
of more assistance to us in the morning, and also for the purpose of 
going into S. 159, the recreation bill, and H.R. 7634, the omnibus bill. 

(Whereupon, at 5:25 p.m., the hearing was adjourned, to reconvene 
at 10:30 a.m., Tuesday, May 17, 1960.) 

( Additional statements received are as follows :) 


U.S. Senate, May 19, 1960. 
Hon. Roserr 8. Kerr, 
Chairman, Flood Control—Rivers and Harbors Subcommittee, Committee on 
Public Works, U.S. Senate. 

Dear Mr. CHAIRMAN: Please note the enclosure herewith from Hon. George E. 
Dolezal, representative, third district, General Assembly of the State of Illinois, 
100 West Monroe Street, Chicago 3, IIl., concerning the land aquisition program 
in connection with the proposed Federal Reservoir sites near Oolagah, Okla. 

I am submitting his communication for the record of the hearings with regard 
to land acquisition policies and procedures of the Corps of Engineers which are 
being conducted by your committee. I will appreciate the careful and sympa- 
thetic consideration which I am sure your committee will give to Representative 
Dolezal’s statement. 

Sincerely, 
Everett McKINLEY DIRKSEN. 


GENERAL ASSEMBLY, 
STATE oF ILLINOIS, 
Chicago, Ill., May 12, 1960. 
Hon. Everett DIRKSEN, 
U.S. Senator, 
Washington, D.C. 


Deak SENATOR: I have received notice that a Senate Public Works Subcom- 
mittee will hold a hearing on May 16, 1960, relative to Government land acquisi- 
tion practices at the Federal reservoir sites near Oolagah, Okla. 

I have just returned from Tulsa, Claremore, and Oolagah where I was rep- 
resenting myself and other suburbanities in some litigation involving certain oil 
leases owned by us in that area. I was advised that during the month of Feb- 
ruary, the Federal Government through, I believe, the General Services Ad- 
ministration, entered upon our leaseholds and took our property without notice, 
although the undersigned, as well as Raymond L., Keller of LaGrange, Fred J. 
Keller of Hinsdale, Thomas W. Keller of LaGrange, and Albert R. Hock of River 
oo” record owners and our addresses are immediately and easily ascer- 
tainable. 

I recognize the necessity for Government condemnation and the right of em- 
inent domain. I do not recognize, however, the right of the Government to take 
over operating oil leaseholds and then have the Government go into the oil 
business until such time that the condemned land is to be used. No other property 
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in the immediate vicinity was taken at that time. At this writing, adjoining 
leaseholds are still pumping and selling oil. After taking the property, the 
persons operating it in our behalf were served with a summons. 

I am given to understand that the Government has offered $47,000 for our 
leaseholds, which were purchased for over $200,000, and which has a life ex- 
pectancy of several years and thereby a potential income alone of many times 
the governmental award. 

I have consulted with Carrol V. Sidewell, the foremost petroleum engineer in 
the Oklahoma field, whose address is Post Office Box 4627, Tulsa, Okla. Nat- 
urally, I cannot afford to come to Washington on May 16, 1960, but Mr. Sidwell 
advises me that if someone really wants to get into this, they should call on 
engineers for all original planning reports and compare them with the procedures 
and excess expenditures that have taken place in acquisition. Perhaps the 
excess expenditures which have taken place in the acquisition are the reason 
for the miserly offer we have received for our property. In talking with the 
natives in and about the Oolagah Reservoir, I am advised that the acquisition 
has been rife with -politics and favortism, and I have been advised that in the 
opinion of the people of that area the Government is attempting to recoup its 
excesses in other places by underpaying nonresident leasehold owners. 

I do not communicate with you for the purpose of increasing the offer on our 
leasehold. However, I believe that this tremendous Federal expenditure is 
needless, useless, and inundates that valuable oil reserves, and has been the 
source of a great deal of questionable action on the part of those handling the 
acquisition of land and mineral rights. 

Kindest personal regards. 

Yours very truly, 


GroreeE BE. Dorezat, 
Representative, Third District. 


U.S. ArMy ENGINEER DIstTRICT, TULSA, 
CorPS OF ENGINEERS, 


Tulsa, Okla., May 12, 1960. 
Hon. Ep EpMONDSON, 


House of Representatives, 
Washington, D.C. 


DEAR Mr. EDMONDSON: Reference is made to your letter of May 9, 1960, en- 
closing a summary of complaints from owners of the surface and mineral rights 
in the Oologah Reservoir area. 

Each of these cases will be reviewed and every possible effort will be made to 
correct any inequities that are found. It will require some time to study these 
cases, and upon completion of the study I will furnish you a full report. 

Sincerely yours, 
Howard W. PENNY, 
Colonel, CH, District Engineer. 
ExnHisit A 


I am writing to you in regard to the appraisal made by the Corps of Engineers, 
on our ranch, which is located just across the river from Mobridge. 

Our ranch consists of about 11,500 acres, 5,000 acres of which I own, the 
balance being leased ground. The Corps is taking 1,830 acres of my land for 
the Oahe project, this includes all the alfalfa bottoms I have, the timbered 
shelter area, and all of the buildings. 

We have an all modern home, with good sewage plant, and a well that is 28 
feet deep, that has never been pumped dry. This water is also pumped to the 
barn and corral. Another well same depth and as good at the feed lot. (There 
have been attempts to drill wells on higher ground in our pasture with no success 
of usable water.) 

We are only 10 minutes out of Mobridge, our children have all gone through 
school, attending grades through high school. The boys help feed two loads of 
hay every morning during winter before going to school and have been tardy but 
once in 5 years. My reason for mentioning this, is that one does not find ranches 
of this size and with this carrying capacity so near town and good schools. We 
are also but 10 minutes from a good sales barn, which is a very good advantage 
in the operation of our ranch. 
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I have mentioned only a part of the ideal location of this ranch, with the Grand 
River bordering the north and the Missouri the east. If you should be in this 
area sometime, we certainly would like to show you our ranch. 

The ranch was first appraised in October of 1956, as bids were to be let for the 
new Highway 12, which starts at the new long bridge and runs 6 miles through 
the middle of our ranch. 

Instead of purchasing the ranch at that time the Corps asked for a construc- 
tion permit. This permit states that our land would be appraised at the same 
value as before the highway was built. Also I was to be compensated for 
damages an inconvenience that would arise due to construction, up until the land 
was acquired. 

We have one large pasture which we were unable to use for 2 years because 
fences were taken down due to the building of the new bridge and the highway 
with its large “fill” that took a long time to complete. We disposed of 120 heifers 
(yearlings) in June, because due to fences being down, we could not keep sepa- 
rated from the bulls. 

The appraisal given us is also supposed to cover 200,000 tons of gravel which 
is in the taking area. This pit was open and used on Highway 12 before the 
Oahe project was started. 

Severance damage will be high on this ranch, as they are taking all of our 
natural shelter, feed bottoms, and leaving me with just the hills. My land that 
is left will be checkered with Indian land. 

I hired an appraiser, who is considered one of the best in the United States. 

This appraiser’s name is Mr. Vern Englehorn, Phoenix, Ariz. You have prob- 
ably heard of this man as he has appraised the Wyoming Hereford Ranch, and 
many others. His appraisal of our ranch is as follows: 


Valine of ranch before con@emnation.........2.2.2...22.....2..-04-.85 $333, 000 
Value of ranch after condemnation_______________-_ as ee 129, 000 
Diminution in value, including severance damage as a result of the 

I a i a a eT et 201, 000 


The Corps appraisal of our ranch, including severance, gravel, highway dam- 
age, the land and buildings, amounted to $93,000. All the above-mentioned facts 
were given to the appraisers, they also are aware that this ranch has been taking 
in around $40,000 to $50,000 annually. 

The amount per acre offered me is about half of what a farmer can collect by 
simply letting his land lie idle and growing up to weeds (this over a 10-year 
period). 

The contract appraisers, hired by the Corps receive $100 per day, plus expenses 
for testifying in court when these condemnation cases are heard. Just wonder 
if these ridiculous appraisals are made with this in mind? 

When these cases go to court it costs the landowner nearly 50 percent of his 
gain to pay court costs, etc. The full value of this land should be the amount he 
receives, not minus court costs. 

One more thing, we were told by people working for the Corps that we would 
be unable to settle without going to court. This was told to us before an offer 
had been given us. 

I am sorry this letter has become so lengthy, but even so have not stated all 


the facts in the case. Am inclosing a picture of the ranch taken in summer, and 
one winter scene. 


STATEMENT OF CONGRESSMAN GEORGE MCGOVERN RE LAND ACQUISITION POLICIES 
OF THE ARMY ENGINEERS 


Mr. Chairman, I am grateful that the Senate Committee on Public Works has 
seen fit to hold hearings on a most vital subject: Federal land acquisition and 
condemnation policies. 

On April 29, I dispatched a letter to the Chief of the U.S. Army Corps of En- 
gineers asking for a review of land acquisition policies along the Missouri River. 

It has been brought to my attention by a number of highly reputable South 
Dakota citizens that inequitable procedures have been used in acquiring and 
condemning land for the construction of Missouri River reservoirs. Several of 
my constituents have called attention to the fact that their only recourse against 
such policies is an expensive action in the courts involving costly legal fees. 
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I should like to urge the committee to give careful consideration to the state- 
ments and evidence that has been submitted by ranchers and other South Dakota 
citizens participating in this hearing. 

The committee should keep in mind that some of the most valuable land in our 
State has been taken for the reservoir construction. In many instances, intan- 
gible damages have exceeded the remuneration which the Government has offered 
the landowners. I feel certain that the committee will want to take whatever 
steps are possible to correct this unfortunate situation. 


BASSMANN & GORDON, 


Claremore, Okla., May 23, 1960. 
CLERK, 


Permanent Subcommittee on Public Works, 
New Senate Ofiice Building, Washington, D.C. 


Dear Sir: I am enclosing, to be filed with the record, the statement of Mr. 
O. H. Holman of Collinsville, Ark., which the committee entered a rule might 
filed when our group from Oklahoma appeared before the committee on May 16 
and 17. 

Thank you for your courtesy in filing this for us. 

Sincerely, 


WARREN WATKINS. 


May 16, 1960. 

I am O. H. Holman, of Collinsville, Okla., owner of land in fee, located in 
the Oologah Basin areas, listed as follows: 322 acres in sections 1 and 2, 
township 24 north, range 16 east, Rogers County, Okla. This farm was operated 
by same management, help, and implements as was a nearby 560-acre farm 
in Nowata County mentioned below. The loss of this acreage will throw a 
much heavier overhead on the operation of the remaining 560 acres located 
on the ground above the lake area. It was my understanding that allowance 
for severance was not taken into consideration on this appraisal known as 
tract J-1048. Both of these farms were operated in production of field and 
grass seed together with cattle. On 290 acres of this land oil cores have been 
taken and processed by registered engineers that show that this property is 
of considerable value for water-flood purposes. This land is within one-quarter 
mile or more distance of successful operating units of this kind. 

On this as land and royalty owner, I was offered a mere fraction of its 
indicated worth. 

Five hundred and sixty acres located in sections 17, 21, 22, township 25 north, 
range 17 east, Nowata County. <A portion of this land was taken for the reloca- 
tion of Oklahoma Highway 28. This tract was cut practically in half by the 
highway. My house, wells, and barn were condemned at a rather conservative 
figure with no allowance being made for the removal and relocation of other 
buildings, corral, and fences which were cut in portions or left immediately 
adjacent to the new highway. The new highway did not follow the old high- 
way in its entirety. No compensation was allowed by the Federal engineers for 
such duplicated portions. They argued that they put the highway where it 
should have been in the first place and therefore I should stand the loss and 
not they. Evidently I am expected to contribute a new right-of-way of 33 feet 
each and every time some governmental authority has a different idea, on 
the location of a highway. 

In addition there has been no offer for minerals on this highway ground. 
This area is underlaid with coal and has adjacent oil wells in operation at this 
time. 

In addition to the highway location, 10 acres of land encompassing all of 
my cattle water supply located in the east half of section 21 was taken in fee 
by the U.S. Engineers. 

The nature of this land is such that ponds or wells cannot successfully be 
constructed due to limestone rock formation underneath the surface. The water 
leaks out to such an extent that the long dry summers cause them to dry up. 
This place has a reputation in this area of being about the only one with 
sufficient cattle water to make the dry summers. I have had local soil conserva- 
tion survey this particular land with the idea of construction of a pond or ponds 
and they report that it cannot be done successfully. 
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For this 10 acres I was offered $800 for fee title. Since all of the cattle 
from the entire 560 acres have been watered here in dry times and those located 
in section 21 at all times, it is highly important to me that something be done 
in regard to this taking. It renders this place inoperative as a cattle unit, thus 
rendering extensive damage to the place in value. 

It seems to me that if the engineers are compelled to take this water supply 
area, a permanent water easement could be given to go with the land for cattle 
purposes. This would be the cheapest way out for the Government and would 
not render the farm inoperative cattlewise. 

I should like to have further consideration and appraisal of these properties. 


O. H. HoimMan. 
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LAND ACQUISITION POLICIES AND EVALUATION OF 
RECREATION BENEFITS 


TUESDAY, MAY 17, 1960 
U.S. Senate, 


SuBCcOMMITTEE ON FLoop Con'rror—RIvers AND Harsors 
OF THE COMMITTEE ON Pusiic Works, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:50 a.m., in room 4200, 
Senate Office Building, Hon. Robert S. Kerr (chairman of the sub- 
committee) presiding. 

Present: Senators Kerr, Muskie, Lusk, Case of South Dakota, and 
Cooper. 

Senator Kerr. The subcommittee will come to order. I want to 
place into the record at this time a detailed statement with reference 
to additional grievances by owners in the Oologah Reservoir area, at 
the same place where other similar statements appear in the record 
as of yesterday. 

(The statements follow :) 


MEMO ON ADDITIONAL GRIEVANCE 


Oologah Lake area: Tract No. V-2269E, section 23, township 27, range 16 east, 
Nowata County, Okla. ; elevation 670 feet; acreage involved in flowage easement, 
70.88 acres ; compensation offered, $1,000. R. W. Yelton, Delaware, Okla. 


JUFAULA, OKLA. 
Hon. Ropert 8S. Kerr. 
DeEAR Mr. Kerr: In answer to your letter of May 9, I sure would like to file 
a statement for the committee’s consideration at the May 16 hearing, if I can. 
I am not being contrary. If my offer had of been as much as the lowest one of 
my neighbors I would have signed the option at once. I am not against the dam 
or the Public Works Administration. All I want is justice and fair to me and 
to be equal with my friends and neighbors. I am a very poor man and my home 
and farm is my only source for the future. I couldn’t replace the land or buy 
another farm for five times the price I was offered. 
So hoping for justice. 
Yours truly, 
(Signed) G. R. LAWRENCE. 


Nowata, OKLA., May 13, 1960. 
SENATOR ROBERT KERR, 
Chairman, Senate Public Works Committee, 
Senate Office Building, Washington, D.C. 

We, as officers of the Nowata County Farmers Union, have been asked by 
our members to protest the low offers of the Government for land being bought 
in this county. Especially land where there is over 25 percent of the farm being 
put on a flowage easement, the owners are being offered ridiculous prices as 
their damages. We suggest that the farms and mineral rights with over 25 
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percent flowage easements be given an option so the owners can sell to the 
Government in fee for the appraised value before easements, then the Govern- 
ment can auction the farms and mineral rights with the easements on them; 
thus can be established the market value after easements. Why is the Govern- 
ment not buying up to the 655-foot elevation as they told the farmers? Re- 
appraisals would help later if Government’s attitude toward easements was 
changed. We ask that you strive to formulate changes so that farmers can get 
more just and fair treatment. 


R. E. Davis, Jr., President, 
EARL OWNENS, Secretary. 
Senator Kerr. General Cassidy, we will be glad to hear from you 
now. 


STATEMENT OF MAJ. GEN. WILLIAM F. CASSIDY, ASSISTANT CHIEF 
OF ENGINEERS, CIVIL WORKS, U.S. CORPS OF ENGINEERS; AC- 
COMPANIED BY COL. 0. J. PICKARD, ASSISTANT CHIEF OF ENGI- 
NEERS, REAL ESTATE; LT. COL. ROBERT J. GIESEN, ASSISTANT 
CHIEF OF CIVIL WORKS, MIDWESTERN DIVISIONS; DAVID A. 
HELMS, CHIEF, REAL ESTATE DIVISION, TULSA DISTRICT; MIL- 
TON PEARL, LEGISLATIVE LIAISON, REAL ESTATE DIVISION; 
AND MARK S. GURNEE, CHIEF OF OPERATIONS DIVISION, CIVIL 
WORKS, U.S. CORPS OF ENGINEERS—Resumed 


General Casstpy. Mr. Chairman, we have reviewed the problems as 
presented here yesterday, particularly the problem of the small prop- 
erty owner who lives on his property. We have reviewed the history 
within the corps of the various efforts which have been made to 
improve real estate acquisition procedures. As I indicated yesterday, 
we recognize that there are some losses over and above the elements 
that may be considered as just compensation for which the courts will 
not permit payment at this time. The courts have held that many 
damages are consequential and therefore not to be considered in deter- 
mining just compensation, pointing out that some of these are specu- 
lative, conjectural, and otherwise impossible of finite ascertainment. 
Therefore, the recommendation that we can give to this subcommittee 
is the establishment of a commission to study this problem, and to 
advise the Congress on legislation to take care of the problems as 
they will see them. This recommendation has the approval of the 
Department of Defense and the Bureau of the Budget. 

We believe that in the long run it is the best way to solve the real 
estate problem as we see it. 

Senator Kerr. Well, gentlemen, personally, I feel that the pro- 
posal for a commission to make a study of the overall system of 
acquisition of property is sound, and I am willing, as one member 
of this committee, to bring it to the attention of the full committee. 

You have been here, and the people in your department as well as 
in South Dakota, Kentucky, and Oklahoma, have been very much 
aware of the acute problems that confront the people in those areas, 
and those people at the local level, and the suggestion that you have 
made woud not buy the solution for these immediate problems. 

Would it be possible, if the committee saw fit to take such action, 
to direct the district offices to review all the remaining appraisals, 
or the appraisals on all unpurchased properties in the areas that have 
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been brought to the attention of the committee, and to direct them 
to recontact. each owner whose property has not been purchased, in 
an effort to work out and to reach—I do not say a satisfactory settle- 
ment, but. an equitable settlement—and to reevaluate the elements in 
the individual situations which have brought about the conditions, 
where they thought they had to petition their Representatives in the 
Congress to get the relief that they are entitled to. 

General Casstpy, Yes, sir; we can do that. We can review the 
remaining lands that are to be acquired. 

Senator Kerr. And the interest in the mineral estates ? 

General Casstpy. And the mineral interests as well. If necessary, 
we can reappraise, and we can definitely recontact all of these owners. 

Senator Kerr. Whose property has not yet been acquired ? 

General Cassipy.. Whose property has not yet been acquired, sir. 

Senator Kerr. The problem that we have for the relocation of the 
railroad, is that a matter that can be handled or considered adminis- 
tratively ? 

General Cassipy. We believe, sir, that this is a particular case which 
exceeds the authority of the Chief of Engineers. The administrative 
determination has been made that the relocation on line A on the map 
that is before you, is as far as we can go to provide the substitute 
facility for the railroad within the administrative authority of the 
Chief of Engineers. 

However, line D which is the relocation desired by local interests, 
well in back of the two towns, is acceptable to the railroad. 

Senator Kerr. It is acceptable? 

General Cassipy. It is acceptable to the railroads, It is a reason- 
able location, and it will provide many advantages to the two towns 
of Kuttawa and Eddyville in their future development. 

It would be a good thing if that relocation could be made. How- 
ever, within the authority of the Chief of Engineers, as defined at 
present, we do not believe that we can make the decision to move the 
railroad back there. Legislative authority is required, 

Senator Kerr. Is that all you have to say on that ? 

General Cassipy. Yes, sir. 

Senator Kerr. Does that mean that if the committee feels that it 
should be done, that we would ourselves have to provide the language 
that would give the Chief of Engineers the authority to do that? 

General Cassipy. That is correct, sir. 

Senator Kerr. Does the Department provide us with the language 
that would accomplish that, if such recommendation is adopted ? 

General Cassmpy. We can provide you with that as a drafting 
service. 

Senator Kerr. You are familiar with the numerous visits that have 
been made here by the Governor and Highway Department officials of 
Oklahoma and other cities and the differences that have come up in 
connection with the relocation of roads over the reservoirs ? 

General Cassipy. Yes, sir. 

Senator Kerr. Would you also, give study to that problem, and will 
the drafting service provide this committee with some language that 
we could ‘have before us in deciding, and to consider, in connection 
with meeting some of the requirements which the Governors and high- 
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way departments feel should be met in connection with those reser- 
voirs ? 

General Cassipy. We will be happy to meet with the committee staff 
on that problem. 

Senator Case. With respect to the committee matter, General Cas- 
sidy, it is your statement, in effect, that the letter of the Chief of 
Engineers under which the project was authorized, outlined a plan 
for that work and that to move the railroad to the line evidently 
desired by the local interests, would require some authority not found 
in the basic letter of the Chief of Engineers ? 

General Cassipy. That is correct, sir. 

Senator Case. Do you know whether or not to move the railroad 
to the line evidently desired by the local interests, whether or not that 
would destroy a favorable cost on the project? 

General Casstpy. We have examined that, and it will not. 

Senator Casr. So if the committee were to take action to provide 
for the modification for the project along the lines indicated, it could 
be done with a waiver of a favorable cost ¢ 

General Cassipy. That is correct, sir. 

Senator Case. Now, then, on the other matter. You have indicated 
that you think a commission should be created. Actually, hasn’t 
there been a commission that has been studying this matter of equit- 
able compensation for land takings where it involved homestead 
rights ¢ 

What do you refer to and what do you mean referring to the com- 
mission which has been studying this matter? 

General Cassipy. We have recommended that such a commission 
be established, sir, to study the real estate acquisition problems. We 
know of no commission in existence at present. 

Senator Case. Are you familiar with the bill introduced in the 
House to establish a commission to study losses sustained by real prop- 
erty owners for public works projects, a bill drafted, I believe, and 
transmitted to Congressman Stubblefield on January 9, 1960, by Col. 
O. J. Pickard, Assistant Chief of Engineers of Real Estate ? 

General Cassipy. Iam familiar with that. 

Senator Casr. How did you come to draft that bill? 

General Casstpy. At the request of the Congressman, sir. As a 
drafting service purely. 

Senator Case. In that bill there is a section 3, which reads as 
follows: ; 

Because (a) many property Owners and tenants whose land is required for 
public works projects of the United States are not being reimbursed at the 
present time in accordance with the policy set forth in section 1 of this act, 
and (b) legislative action on any recommendations made by the commission 
could not be completed before June 30, 1963, individuals, families, and business 
concerns required to move between January 1, 1960, and June 30, 1963, by reason 
of a public works project of the United States of America shall receive, in 
addition to any payments otherwise authorized by law, an additional payment 
in a sum equal to 15 percent of the value of the interest in real estate taken 
by the Government from the individual, family, or business concern involved, 
as determined by the Innd of the acquiring agency or his authorized representa- 
tive as reimbursement for the losses and expenses incurred in connection with 
the acquisition of the property. 

Where did the discussion originate that the bill might incorporate 
some interim provision to take care of the people whose property might 
be taken before this commission could make a report? 
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General Cassiwy. That came out in a discussion with Congressman 
Stubblefield in his office, sir. 

Senator Case. Did it appeal to you as a meritorious suggestion ? 

General Casstpy. Yes, sir. 

Senator Casr. That is, you thought if the commission was to make 
a study to arrive at some solution of this problem that it might be 
meritorious and equitable to take care of the people who are con- 
cerned with a similar problem in the interim while the commission 
is arriving at a recommendation ? 

General Cassipy. It is a meritorious idea, sir, but it, in itself, pre- 
sents many problems. In other words, in real estate acquisition proce- 
dures there are many people whose land was already been acquired 
prior to the passing of this act 

Senator Casr. If passed. 

General Cassipy. If passed, so that you would have the people 
whose lands have been acquired feeling one way and the people who 
are getting the additional funds feeling another way. It is a difficult 
problem to determine when such a thing as this should be done, 

Senator Casr. Don’t you think that the problem is compounded the 
longer a solution is delayed? You just have a problem of these people 
who are in back, but would you aggravate and compound and confuse 
the problem by putting more people behind the starting line? 

Senator Kerr. It may be the general feels that is a decision the 
Congress has to make. 

Senator Case. I don’t mean to embarass General Cassidy asking 
him a question which may be difficult for him to answer without con- 
ferring with the Chief of the Engineers, or the Bureau of the Budget 


or anything like that. But maybe my question ought to be wae e 


as an observation, and I am trying to suggest that, however, by the 
various statements you made, that the able arises partly because 
you already have some people where land has been acquired on the 
project, and you have to have a cutoff line if you don’t do anything 
about it. 

I agree, as the chairman has indicated, that is a matter of policy for 
the Congress to determine. 

General Cassipy. If this could apply to new projects, projects being 
authorized, then, we would be going into new areas where the people 
of that locality would all be treated exactly the same. If it applies to 
projects in which we are in the process of acquiring land, to projects 
in which we might have acquired up to 90 percent of the land and 
have a small remaining portion, then, while the 10 percent might be 
made happier the 90 percent which did not have this leeway might 
be unhappy with the en 

Senator Case. The only way that I know that we could avoid that 
situation, if Congress ever does something about it, is to declare a mor- 
atorium on projects for a while. 

General Cassipy. It could apply to new projects as they started, sir. 
ca you have all the people in one locality treated in the same 

ashion., 

Senator Case. As I contemplate that, you run into many mental ob- 
stacles if you are going to say for the new projects, we will deal justly 
but with the projects that are underway or which are only partly com- 
pleted we will carry on injustice, where those acquisitions have not 
taken place. 
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(ieneral Cassy. There is always the recourse to the courts, sir. 
That has been the established procedure. , 

Senator Casr. But the courts are bound by this matter of determin- 
ing whether it is a fair market value, and the fair market value deter- 
iination, which is based upon the sales by willing sellers and buyers, 
doesn’t meet the problem of a forced condemnation where certain in- 
dividuals are told that they must sacrifice for the common good. It 
isn’t an equitable proposition. 

Here is some language which had just been handed to me that I was 
talking about with a party last night, and I suggested if he had any 
thoughts along this line I would like to have it. It was just handed to 
me, but I would like to put it into the record so it would be available 
for all of us to think about. 


In addition to all other moneys by way of compensation received by owners of 
property taken by way of eminent domain, such owners of property shall re- 
ceive additional compensation by way of damages either by way of settlement or 
enforcible in court, in an amount not to exceed 20 percent of that amount found 
by the trier of the fact, or determining agency to be the fair market value of 
the property taken. That such additional amount shall be in compensation of 
all intangible losses and injuries of every type whatsoever suffered by the owner 
of such property by reason of its taking. That before such additional amounts 
be allowed, the trier of the fact or the agency involved by way of special inter- 
rogatories shall find the fair market value of the property taken, and then by 
way of special interrogatory determine what additional amount, if any, the 
property owner shall receive for any other detriment over and above the fair 
market value that the property owner may have suffered. 

Now, I am not going to ask you to comment on it. I have read it 
orally. But I think it would be interesting for you to study and com- 
ment later possibly. 

T may say, Mr. Chairman, I am not going to take more time on it 
now, that yesterday I stated some opinions on this thing and I think 
I was spurred by the fact the General had suggested it would take 
years to complete a study that could come up with the recommenda- 
tion, and that prompted me to express some conviction of the matter 
that it isn’t equitable to say we recognize the problem and we will in- 
stitute a study and come up with a solution some years later, and in 
the meantime let these people who are sufferers to continue to suffer 
in the field of injustice. T think the committee has some responsibility 
in this matter, and the responsibility is probably a policy matter for 
Congress to determine it. 

The corps is bound by the legislation on the books, and I recognize 
that until some coordinated policy may be agreed upon by those who 
make recommendations from the administrative branch of the Gov- 
ernment, your hands may be tied. I hope I have said nothing yester- 
day or today which indicates any lack of appreciation for the restric- 
tions under which you can operate or make suggestions, but I want 
you to know—and I say to my colleagues on the committee—when we 
go into executive session I certainly hope the committee will give con- 
sideration to doing equity today. 

Senator Kerr. It was the matter of delay which prompted me to 
ask the general if he could be consistent about both his authority and 
his policy and direct his district offices in the areas affected in. the 
matters that have been brought to the attention of the committee, to 
review appraisals and make contact with all parties whose property 
has not been acquired in an effort to resolve them on the basis that 
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it would be consistent with the expressed views of the members of 
this committee and this hearing. 

I was happy when he said he could and would, and am of the opin- 
ion that it will be effective in moving in the direction which, I believe, 
the committee feels action should be taken. And I would say, when 
we go into executive session I would like for the committee to consider 
language that may be in the bill, if it is possible, and if not, in the 
report that would back up the Office of the Chief of Engineers and 
the district offices. 

Senator Case. Mr. Chairman, I appreciate very much what the 
chairman has said, and I hope when the committee goes into execu- 
tive session we may consider this recommendation, the creation of 
a commission as one proposition; and that as a second proposition we 
may also consider providing some interim bases for action that will 
insure consideration for the people who currently live under the inade- 
quate laws that are on the books. 

Senator Kerr. Are there any further questions ? 

Senator Cooper has some additional questions on the Kentucky 
matter. 

Senator Coorrer. First, Mr. Chairman, I will say that I am very 
pleased with the statement made by General Cassidy and the wit- 
nesses concerning the relocation of the railroad. I will not, there- 
fore, try to develop any more proof on the point at this time. I will 
place in the record, further facts which led these two communities 
and Congressman Stubblefield, Senator Morton, and myself to urge 
that the alternative relocation be made. 

I want to ask the corps some questions about the problems of sew- 
age disposal affecting Eddyville and Kuttawa. I am informed a 
gravity system of sewage disposal now serves in both of these towns, 
and that these systems will be, at least, in part inundated—certain 
outlets will be underwater. 

I would like to ask if the corps has made any decision regarding 
the establishment of an adequate sewage disposal system in either 
of these communities ? 

General Cassipy. At residual Eddyville, and residual Kuttawa, the 
existing facilities will continue to function properly after the reser- 
voir is built. They are gravity systems that just discharge raw sewage 
into the river. Since a fair share of each town is moving away, there 
will actually be less sewage coming through that system than before, 
and we do not believe that that sewage will constitute any more of 
a problem than there was before. 

We feel that the construction of the project has not made a change 
that would require the Federal Government to construct sewage 
facilities at those two towns. As far as New Eddyville (Fairview) is 
concerned, a sewage treatment plant will be built because it has been 
found that the plant will cost less than a gravity pipeline to take 
the sewage to the river. The problem at the relocation for Kuttaw: 

is still under study and no decision has yet been made on that. 

Senator Cooper. What about the provision of facilities for the 
Mineral Mound location where a housing development has been ap- 
proved to take care of people who are displaced and not able to 
build homes or require farms. That is the sole reason for the con- 
struction of the housing development, yet I understand housing au- 
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thorities say that approval depends upon the provision of an adequate 
sewage disposal, plus water, plus a street ? 

General Casstpy. The Corps of Engineers under the project. au- 
thorization has no responsibility, has no authority with respect to 
this new community, sir, which has been proposed. 

Senator Cooprr. If the corps has authority to construct sewage 
facilities and water facilities for new Kuttawa and new Eddyville, 
because these sites are designed to accommodate people who are dis- 
located, and Mineral Mound created to accommodate dislocated citi- 
zens, and I would say the tenants are the poorest people, wouldn’t it 
seem logical and reasonable that a sewage disposal and water facilities 
should be provided for the people of Mineral Mound and residual 
Kuttawa and Eddyville? 

General Cassipy. The legal conditions, sir, are entirely different, 
in that the Federal Government, because of the construction of the 
project, is relocating the public facilities of Eddyville at the new 
Eddyville site—and that is the roads, water system, and sewerage 
system. They will be relocating under the same principles at the new 
townsite for Kuttawa. Those are the official sites selected by the 
towns themselves to which they will move. 

The Mineral Mound site is a planned housing development. which 
is not one of the official relocations of the town. We are permitted 
to assist in the relocation of the town and to replace the community- 
owned facilities, and that is all we are doing under the study for 
Kuttawa and at the new Eddyville (Fairview) site. But for Mineral 
Mound there is no authority because it is not either one of the towns 
relocated; it is a new housing development, even though the people 
who go there will come from those communities or the surrounding 
areas. But it is just like any other housing area built by a private 
developer; it does not have an official existence with respect to the 
project and project requirements. 

Senator Cooper. You have conceded that it is developed for the 
purpose of accommodating tenants, people who are of low income 
forced to move because of the taking of their property at Kuttawa 
and Eddyville? 

General Casstpy. It was proposed that way ; yes, sir. 

Senator Cooper. The taking of property has left a residual Kuttawa 
and residual Eddyville. Isn’t it a fact the inundation of a consider- 
able part of both towns, has created a problem of sewage disposal 
for both the residual parts of Kuttawa and Eddyville? 

General Casstpy. We do not recognize it that way, sir. There is a 
lesser volume of sewage flowing from those two towns because of the 
displacement; and the gravity system will not be affected by the 
reservoir. So they will still be discharging from the residual areas 
in the same way as at present, but in lesser volume. 

Senator Coorrr. Sewage will be discharged into a lake or pool 
rather than a running water. Isn’t that correct ? 

General Cassipy. That is correct, sir. Although there will be a con- 
siderable movement of water in that length. 

Senator Cooper. Will not the disposal of sewage result in a health 
problem for residual Kuttawa and Eddyville? I think you would 
agree that one advantage that may be derived by these cities is the 
possibility of the development of the lakeshore for business and rec- 
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reational purposes. I would like to ask you if the dumping of this 
sewage into that area would not prohibit such development ? 

General Cassipy. There is a possibility that that is correct, sir. 

Senator Cooper. Would you submit to the committee a statement, 
a report giving the estimated cost of providing sewage disposal facili- 
ties for Kuttawa and for Eddyville, both the residual portions and 
the relocated sites? 

General Cassipy. I shall have to supply that for the record, sir. 

Senator Coorrr. It is true, isn’t it, that a State penitentiary is 
located at Eddyville? 

General Casstpy. That is correct. 

Senator Coorrr. And the sewage from that State penitentiary would 
be dumped into this lake ? 

General Casstpy. That is correct, sir. 

(The information requested is as follows :) 


BARKLEY PROJECT, KENTUCKY 


In response to questions asked during hearings on the bill, there are submitted 
the following data: 

Complete sewerage facilities including treatment and modification to the exist- 
ing system can be provided for residual Eddyville, Ky., including the State 
prison, at an estimated cost of $250,000. 

Complete sewerage facilities, including treatment and modification of the 
existing system, can be provided for residual Kuttawa, Ky., at an estimated 
cost of $150,000. The provision of treatment facilities only for the new Kuttawa 
community only is estimated to cost $120,000. 

Cadiz, Ky., is situated near the head of the Little River arm of the Barkley 
Reservoir. Sewerage is provided for a portion of the business section and by 
short individual runs serving private properties. All lines discharge into open 
ditches and the river without benefit of treatment. The Cadiz section contains 
areas suitable for public access to the reservoir. Provision of suitable sewage 
treatment facilities is estimated to cost $150,000. However, it will also be neces- 
sary to construct a sewage collection system to serve the community and con- 
vey the sewage to the treatment plant. The cost of a collection system is esti- 
mated to be $400,000, making the cost of a complete sewerage system for Cadiz 
about $550,000. It is doubtful if any modification of the sewerage works at 
Cadiz is required as a result of the project, or that any of these costs con- 
sequently are proper charges against the project. Final determination in this 
respect has not yet been made. 

Preliminary studies indicate that there will be a project-connected effect on 
the Cadiz public water system intake. The cost of remedial measures is esti- 
mated to be $60,000. However, final determination of the extent of participation 
by the corps in this matter has not yet been made. 


Senator Coorer. And it is 1 mile from Kuttawa ? 

General Cassipy. Yes. 

Senator Coorer. I would like to ask you about Cadiz which is located 
on Little River. I understand there will be a large embayment up the 
channel of Little River. Officials of the site of Cadiz say that their 
water system and sewage system will be inundated or, at least, the out- 
let will be inundated creating water and sewage problems for the city 
of Cadiz. 

General Cassipy. I heard about the problem of Cadiz yesterday, sir, 
when it was brought up here. I believe a report has been made in the 
field, but it has not yet reached my office. I believe there is a report 
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made by the county, and we just received a copy from the clerk of 
the committee yesterday. 

We would like to study this problem before we give any answer on it 
at all. 

Senator Cooper. It is possible for you to do this and make a report 
before this bill is reported ? 

General Casstpy. I will send a letter to the chairman, sir, giving 
our answers on that. 

Senator Coorrer. Questions have been raised about the courthouse 
at, Eddyville, the county seat of Lyon County. Can you say for the 
record, that if proper compensation is worked out, the courthouse 
will be relocated ? 

General Cassipy. That is correct, sir. 

Senator Coorer. The school superintendents of Lyon and Trigg 
Counties are concerned about the relocation of their schools. I will 
first ask about the roads, because their relocation relates to the prob- 
lem of relocating schools. It is a policy of the corps, is it not, that if 
the waters of Barkley Reservoir inundate roads and make portions of 
the county inaccessible, that the Corps of Engineers will pay dam- 
ages to the county for the construction of roads to take the place of 
those which can no longer be used ? 

General Cassipy. They will replace the roads. 

Senator Coorer. Does the corps construct the roads or is the money 
paid to the counties to enable them to construct the roads? 

General Cassipy. The corps is responsible for the construction of 
the replacement facilities. It is often done by contracting with the 
county so that the county does the actual work and the corps pays for 
the replacement. 

Senator Cooper. This is my last question, Mr. Chairman. 

Now, the problem of cutting off roads affects schools. I know, of 
course, that if a school is inundated the corps will pay damages. But 
if portions of the county are made inaccessible for the use of the 
pupils, then it becomes necessary for the county or school system to 
construct new schools to serve the pupils. 

Does the corps take into consideration the necessity and if it can 
be proved that the construction of a school is necessary, will it com- 
pensate the school board for the cost of relocation caused by the de- 
velopment of the reservoir ? 

General Casstpy. As a general rule, in answer to your question, no, 
sir. What we are concerned about here is a taking by the Federal 
Government and a replacement, in kind, of that taking. So that when 
the Federal Government, by virtue of the act. under the present pur- 
poses, takes something from the county, then we must replace it or 
compensate for it. Your question, as phrased, sir, would involve a 
particular problem which would have to be studied in detail to see 
whether or not what we did constituted a taking in legal terms. 

Senator Cooper. T understand. But the logic is this: You have 
already agreed that if a portion of the county. is made inaccessible 
you would have to, even though there is no physical taking of the 
property, that you do compensate the county in the way of money 
for roads to make it accessible. Doesn’t it follow logically that if a 
school has become inaccessible for use and it is necessary to construct 
a new school, that the same principle is involved ? 
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General Casstpy. That could be under the law if it were the most 
practicable solution to the problem, if it constituted a taking and if 
a determination were made under section 111, Public Law 85-500 that 
the facility was adversely affected. 

Senator Coorer. And the corps will, with respect to these counties, 
consider the problem and consult with the school superintendent. 

General Cassipy. That problem can be considered, yes, sir. 

Senator Coorer. I thank you very much. 

Senator Case. Mr. Chairman, there is another matter to which I 
should like to direct the attention of General Cassidy. It has to do 
with the permits now issued for people living near the taking area 
to get authority for running pipelines, if necessary, to bring water 
across the taking land for ierkaeaael or minor irrigation. 

I have a letter from Colonel Hammond, addressed to Joe Grimes, 
chief engineer of the Water Resources Commission at Pierre, S. Dak., 
dated March 10, 1960. If I read the letter I think it will make it clear. 


Dear Sir: Reference is made to our discussion in this oflice on February 19, 
1960, concerning what might be done to extend the life of permits allowing 
private citizens to take water from reservoirs under the control of the Corps 
of Engineers. 

Under existing regulations and policy directives, the granting of right-of-way 
for irrigation pipeline by a license for a term of 5 years to the individual for 
the purpose of withdrawing small amounts of water from completed reservoir 
projects for agricultural or other uses is allowed. This is true, however, only 
insofar as studies indicate that the potential use of water from a reservoir for 
such purposes is limited but essential to the established usages and economy 
of the region, and that such use would have an insignificant effect on the opera- 
tion of the project. It is also a requirement that a valid water right for such use 
is obtained by the applicant from the State as a condition to granting the right- 
of-way. 

By express statutory authority, which incidentally has not been delegated, 
the Secretary of the Army has authority to grant easements for rights-of-way 
over lands under his control for water pipelines and the statute does not limit 
the term of the grant to a specified number of years. However, as stated above, 
it has been set out as a matter of policy by the Chief of Engineers that requests 
for long-term easements, when based on such uses as heretofore set out and 
which call for the installation of equipment of a more permanent nature, will not 
be entertained. 

At the expiration of the 5-year-license term, the district engineer may, within 
his discretion, renew the license for another 5 years. 

I trust that this is the information which you desire. If I can be of any 
further assistance, please let me know. 


Mr. Grimes has brought that to my attention with his reply, which 
I shall not take time to read, but I would like to put Mr. Grimes’ 
reply in the record. 

(The letter of April 12, 1960, is as follows :) 


Col. D. G. HAMMOND, 
Corps of Engineers, 
Omaha, Nebr. 

DeAR CoLoNeL HAMMOND: Thank you for your letter of March 10, 1960, con- 
cerning the corps regulations and policies with respect to withdrawal of water 
from Missouri River reservoirs by individuals and licenses for water diversion 
facilities on Federal lands. 

As discussed with you in February and as outlined in the second paragraph 
of your letter of March 10, 1960, application of your present policies in South 
Dakota have been reasonably successful. Individuals have installed irrigation 
systems on their land along the reservoirs. 

However, some of these individuals have expressed concern to the State 
water resources commission to the effect that the 5-year easement period is not 


APRIL 12, 1960. 





134 LAND ACQUISITION POLICIES 


long enough to liquidate their investment in their irrigation project works and 
that they have no assurance that the period will be extended. Also, repre- 
sentatives of some banks who receive requests for loans for such investments are 
concerned about the lack of security resulting from this limited period. In 
addition, individuals, who desire to build irrigation projects to replace live- 
stock feed bases lost or being lost to reservoir inundation, are worried about 
investing in these facilities because of the lack of security beyond the 5-year 
license privilege. 

The undelegated “express statutory authority” reference in your letter of 
March 10, 1960, under which the Secretary of the Army may grant long-term 
easements, is assumed to be the provisions of section 7, Flood Control Act 
of 1946 (Public Law 526—79th Cong.) It seems that the conditions required 
for long-term easements are met in all cases in South Dakota especially in view 
of the congressional policies as to public interests expressed in section 1 (en- 
acting clause) and section 1(b), Flood Control Act of 1944 (Public Law 534— 
78th Cong.). It seems also, that these cases in South Dakota have been and 
may be expected to be numerous, relatively small individually, and located along 
those reaches of the reservoirs where interference with other uses are not likely. 

In view of the foregoing, it is requested that you arrange for delegation of 
authority or other procedures whereby individuals may obtain long-term ease- 
ments which will permit installation of diversion works on the federally owned 
strip of land surrounding the Missouri River reservoirs. 

If you need additional supporting material to accomplish this cooperative ob- 
jective, I will be pleased to comply. 

Sincerely, 
J. W. Grimes, Chief Engineer. 


Dear Francis: Informal attempts to obtain relaxation of their very inflex- 
ible temporary license system have not been successful. A 5-year period is not 
considered to be realistic or equitable, Anything that you can do as a member 
of the Senate Public Works Committee or otherwise will be appreciated. 


JOE. 


U.S. ArMy ENGINEER Districr, OMAITA, 
Cores OF ENGINEERS, 
Omaha, Nebr., March 10, 1960. 
Mr. J. W. GRIMES, 
Chief, Engincer, Executive Officer, Water Resources Commission, 
State House Building, Pierre, S. Dak. 

Dear Str: Reference is made to our discussion in this office on February 19, 
1960, concerning what might be done to extend the life of permits allowing pri- 
vate citizens to take water from reservoirs under the control of the Corps of 
Engineers. 

Under existing regulations and policy directives, the granting of right-of-way 
for irrigation pipeline by a license for a term of 5 years to the individual for 
the purpose of withdrawing small amounts of water from completed reservoir 
projects for agricultural or other uses is allowed. This is true, however, only 
insofar as studies indicate that the potential use of water from a reservoir for 
such purposes is limited but essential to the estabilshed usages and economy of 
the region, and that such use would have an insignificant effect on the operation 
of the project. It is also a requirement that a valid water right for such use is 
obtained by the applicant from the State as a condition to granting the right- 
of-way. 

By express statutory authority, which incidentally has not been delegated, 
the Secretary of the Army has authority to grant easements for rights-of-way 
over lands under his control for water pipelines and the statute does not limit 
the term of the grant to a specified number of years. However, as stated above, 
it has been set out as a matter of policy by the Chief of Engineers that requests 
for long-term easements, when based on such uses as heretofore set out and 
which call for the installation of equipment of a more permanent nature, will 
not be entertained. 
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At the expiration of the 5-year license term, the district engineer may, within 
his discretion, renew the license for another 5 years. 
I trust that this is the information which you desire. If I can be of any 
further assistance, please let me know. 
Sincerely yours, 


D. G. HamMonpn, 
Colonel, Corps of Engineers, 
District Engineer. 

Senator Casr. But the problem is this: That when the rancher who 
lives half a mile away from the river finds himself cut off from the 
river to which he previously had access to, and now it’s a lake there 
instead of a river, and he wants to get a loan at the bank to put ina 
small pumping plant so he could bring the water over to his place, 
in lieu of where he formerly could drive his stock to the river where 
he wanted to, or perhaps bring water for irrigation of a small tract, 
or as Colonel Hammond says, “would have an insignificant effect on 
the operation of the project,” the banker tells him, “If you want to 
borrow $2,500 or $3,000, that is quite an investment for 5 years. 
Don’t you think you ought to have that for 10 years?” 

In our State of South Dakota we limited leases on school land for 
5 years, but we found that hampered the improvement of building 
stock water ponds and we passed a constitutional amendment and 
made it possible for one who leased a school section for 5 years to get 
authority for a 5-year extension if he wanted to, in order to warrant 
the investment of putting on a stock water pond, something of that 
sort. 

Since you have authority by Colonel Hammond's letter, wouldn’t 
the corps make this permit for 10 years in order to provide a reason- 
able period of time for the liquidation of the investment that a nearby 
rancher or farmer might find it necessary to make in order to get 
this water for these incidental purposes? 

General Casstoy. In the particular cases where, because of the neces- 
sity of a loan or some other financial situation, a longer term is needed, 
a longer term can be granted. The authority will have to be granted 
here in Washington, but the case will have to be forwarded here for 
approval. 

Senator Casr. That is, the authority to the district engineer extends 
at the present time, under general authority, to only 5 years? 

General Cassipy. Only 5 years. 

Senator Case. If the desire is to have a longer term than 5 years, 
under justifiable circumstances, that would be reviewed here and 
might be favorably considered ? 

General Cassipy. Usually we are very lenient in those cases. 

Senator Case. Mr. Chairman, I would like to have that assurance 
and hand it also to the reporter so he can place it in the record, 

Senator Kerr. Thank you very much, General, you and your staff, 
for the statements that you have given us. 

Is Congressman Edmondson in the room ? 

Speaker. The Congressman went to introduce a member, his Okla- 
homa constituent, in the Supreme Court. 

Senator Kerr. That is a worthy and well-purposed project and it 
has my entire approval. 

That brings this hearing to a close. I want to express my apprecia- 
tion for the people from Oklahoma that are here and say to them that 
any lack of knowledge, that my failure to keep current on this should 
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develop, I would depend on each one of you to keep me current on the 
development of this matter that is so near and dear to your hearts. 

Mr. Cnapreti. Mr. Chairman, may I make a remark ? 

Senator Kerr. Identify yourself for the record. 

Mr. Cuappens.. Glen Chappell from Nowata, Okla. 

Your remark was made to property acquired to be reviewed 

Senator Kerr. The remarks that have been made is “not acquired.” 

Mr. Crapreitn. Oh, any property not required. 

As I understand the rule, when a condemnation action has been 
filed, it is then acquired, and there is a lot of action that has been 
filed down there that has not been tried. And may I inquire whether 
or not this review will include those properties involved in this action 
that have been filed and have not been tried ¢ 

Senator Kerr. I would say, my understanding of the question as it 
was asked and answered related to properties title to which had not 
yet passed to the Federal Government. 

Mr. Cuarre... Title passed, as I understand it, when the action 
was filed. 

General Casstpy. This can include any case in which the action has 
not been completed. 

Senator Kerr. And decision not made. 

Mr. Craprett. Thank you very much. 

Senator Case. Mr. Chairman, I wonder if the district attorney’s 
office could be apprised of this indicated policy and review. 

General Cassipy. We shall have to work closely with the local dis- 
trict attorney, sir. 

Senator Kerr. That could be included in carrying out the policy or 
suggestion that had been made. 

Senator Case. I make that suggestion, Mr. Chairman. I sagem | 
conferred with the members of the district attorney’s office in Sout 
Dakota, and I got the distinct impression that there have been times 
when some of the cases put in their lap seemed to have been developed 
on appraisals with varying bases, and the district attorney’s office has 
felt embarrassed by the fact it has been called upon to present cases 
that where the appraisal was used on different premises on some 
takings than it did in others. 

I think it would be mutually beneficial for the corpz and the district 
attorney to confer on this so that we don’t aggravate the situation in 
the court and before the commissioners. 

General Cassipy. We try to work closely with the Attorney Gen- 
eral’s Office. 

Senator Kerr. And will in this matter? 

General Casstioy. We will also in this matter. 

Senator Casr. To review these matters that are in process where 
final judgment has not been rendered ? 

General Cassipy. Yes, sir. 

Senator Case. Thank you. 

Senator Kerr. Thank you very much. 

We are now going to go to S. 159, and first we would like to hear 
from the representatives of the Budget Bureau, and then we wil! hope 
to have an expression from the corps on that matter. 
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STATEMENT OF ELMER B. STAATS, DEPUTY DIRECTOR, BUREAU 
OF THE BUDGET; ACCOMPANIED BY CARL SCHWARTZ AND 
WESLEY SASAKI 


Senator Kerr. All right, Mr. Staats. 

Mr. Sraarts. Mr. Chairman, my remarks this morning will be ad- 
dressed to 8. 159, but we will take into account the modifications which 
have been conveyed to us in the form of a dittoed draft bill, dated 
April 25, so that my comments will be really be reflecting the pro- 
visions in that draft. 

Senator Kerr. There will be references to revisions as well as to 
the original bill? 

Mr. Staats. That is correct. 

Senator Kerr. Very well. 

Mr. Sraats. I appreciate this opportunity to comment on the draft 
bill to make the evaluation of recreational benefits resulting from the 
construction of any Federal water resources projects an integral part 
of project planning, and for other purposes. This bill is similar to 
S. 159 on which the Bureau of the Budget expressed its views in a 
letter of March 9, 1960, to this committee. 

Senator Kerr. That will be made a part of this hearing at this point 
in the record. 

(The letter of March 9, 1960, referred to follows :) 


EXECUTIVE OFFICE OF THE BUDGET, 
BUREAU OF THE BUDGET, 
Washington, D.C., March 9, 1960. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Public Works, 
U.S. Senate, Washington, D.C. 

My Dear Mr. CHARMAN: This is in reply to your request for the views of the 
Bureau of the Budget with respect to S. 159, a bill to make the evaluation of 
recreational benefits resulting from the construction of any flood control, naviga- 
tion, or reclamation project an integral part of project planning, and for other 
purposes. This bill would declare it to be the policy of the Congress that areas 
developed as the result of flood control, navigation, or reclamation projects 
should be made available for recreational purposes and fish and wildlife con- 
servation. 

The Bureau of the Budget believes that recreation and fish and wildlife poten- 
tialities should be taken fully into account in the formulation and planning of 
water resources projects. As a step in that direction, the Department of the 
Army and the Department of the Interior last year agreed upon a supplement to 
the joint policy for land acquisition on reservoir projects (Federal Register of 
Aug. 21, 1959, pp. 6813-6814). The objective of those supplementary provisions 
is to preserve recreational opportunities including fish and wildlife at Federal 
reservoirs. 

This Bureau recognizes the need for substantive legislation dealing with 
provisions for recreational facilities at reservoir areas. However, it is believed 
that a number of the provisions of the bill are undesirable. Our major objec- 
tions are discussed below. 

1. The bill would establish a formula for measuring recreational benefits and 
prescribe a specific monetary value per unit of recreational use. Since no ade- 
quate technique for determining the economic value of recreational benefits has 
yet been devised, it would be undesirable at this time to establish legislatively a 
specific formula for this purpose. 

2. Costs allocated to recreation and fish and wildlife under the bill would be 
nonreimbursable and nonreturnable with the limitation that “such nonreim- 
bursable costs, exclusive of the cost of minimum basic facilities * * * shall not 
exceed 15 per centum of the total project costs.” We believe that the costs of 
recreational facilities and fish and wildlife development should not be borne by 
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the Federal Government where the resulting benefits are of a local nature or 
accrue to identifiable beneficiaries. The Federal Government should bear the 
cost of recreational and fish and wildlife developments associated with the use 
of federally financed reservoirs only in those instances where the recreational 
and fish and wildlife benefits are determined to be of national significance and 
are not of special benefit to an identifiable recipient. Where there is a special 
benefit to an identifiable recipient, the costs should be borne by the beneficiary. 
Similarly, where the benefits cannot be charged to a beneficiary but are of a 
local nature, these costs should be borne by the State or local government. 

The limitation of 15 percent on nonreimbursable recreational and fish and 
wildlife costs could establish an unbalanced and uneconomic approach to such 
developments. Project size is not necessarily a measure of recreational or fish 
and wildlife potential. For example, a 15-percent allocation to recreational bene- 
fits could lead to very substantial Federal expenditures at larger reservoir sites 
not particularly suited to such developments. On the other hand, 15 percent of 
the total cost of a smaller project might prove inadequate should such a project 
present unique opportunities for the development of recreational values of na- 
tional significance. 

3. The bill would permit allocating part of the cost of joint-use facilities to 
recreation and fish and wildlife. It is believed that joint costs should not be 
allocated to recreation and fish and wildlife, particularly because of the present 
inadequate state of economic evaluation of recreational and fish and wildlife 
benefits. 

4. The bill would appear to permit the costs of minimum basic facilities to be 
allocated to recreation and to be borne by the Federal Government. We believe 
that the provision of minimum basic facilities, such as guardrails, parking areas, 
access roads, and sanitary facilities, required for the accommodation and pro- 
tection of the visiting public and for the protection of the project should be re- 
garded as project costs and allocated along with other project costs to the major 
purposes of the project. The bill defines “minimum basic facilities” rather 
broadly, whereas we believe such things as boat anchorages, docks, or bathhouses 
should not be included in minimum basic facilities. 

5. The bill would provide that the use of water for recreational and fish and 
wildlife purposes shall be in compliance with applicable State laws and inter- 
state compacts. In commenting on this provision in a similar bill of the 85th 
Congress, the Department of Justice informed us that (1) Federal projects for 
purposes of recreation and fish and wildlife conservation might well be hindered 
and in some cases completely frustrated by a mandatory direction for compliance 
with State laws and interstate compacts, and (2) the requirement for such 
compliance in the use of waters in a reservoir for purposes of recreation and 
fish and wildlife conservation, while use of those waters for other authorized 
Federal purposes stands clear of such requirement, would hardly be capable, 
let alone practicable, of accomplishment. 

In this connection, your attention is invited to our letter of July 17, 1959, to 
Chairman Murray of the Committee on Interior and Insular Affairs with respect 
to S. 851, S. 1416, and S. 1592, all relating to water rights and State water 
laws. In that letter, a copy of which is enclosed, this Bureau recommended 
substitute draft legislation regarding Federal-State water rights. 

6. The bill would tend to freeze the distribution of responsibilities for all as- 
pects of recreation among several agencies, thus perpetuating the present frag- 
mentation of responsibilities. 

In summary, the Bureau of the Budget believes that some of the provisions 
of the bill are undesirable and that additional studies are needed concerning 
such fundamental questions as the evaluation of recreational benefits, the proper 
role of Federal, State, and local interests, and the distribution of responsibilities 
among the Federal agencies concerned with recreation programs. We recognize 
that the specific views expressed in this letter on recreation and fish and wild- 
life will need to be reviewed in a comprehensive manner when the report of 
the Outdoor Recreation Resources Review Commission is available. That Com- 
mission was established under Public Law 85-470 and provides a focal point for 
the conduct of studies referred to above, and for the development of appropriate 
recommendations that could serve as a basis for comprehensive recreation legis- 
lation. 

For the reasons stated above and pending the outcome of studies by the Com- 
mission, the Bureau of the Budget believes that enactment of S. 159 or similar 
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bills dealing with the Federal role in recreation, including fish and wildlife, 
would be premature. The Bureau, therefore, recommends that 8. 159 not be 
enacted. 
Sincerely yours, 
PHILLIP 8. HucHeEs, 
Assistant Director for Legislative Reference. 

Mr. Staats. The following remarks supplement the views expressed 
in that letter: 

We recognize that increasing pressures are being made on outdoor 
recreation resources by our growing population because of the in- 
creases in income and leisure time, the growing popularity of camp- 
ing, boating, hunting and fishing, and the increasing mobility of our 
people provided by automobiles and better roads. The pressures on 
outdoor recreation resources have been recognized in the initiation of 
the National Park Service’s Mission 66 program, and the Forest Serv- 
ice’s Operation Outdoors program which was later superseded by the 
more comprehensive program for the national forests. The executive 
branch has supported such legislation as the 1958 amendment to the 
Fish and Wildlife Coordination Act and the act establishing the Out- 
door Recreation Resources Review Commission. In addition, the De- 
partment of the Army and the Department of the Interior last year 
agreed upon a supplement to the joint policy for land acquisition on 
reservoir projects to assure that recreational opportunities, including 
fish and wildlife, are preserved. Thus, progress is being made. 

There is a Federal responsibility with respect to certain aspects of 
recreation and fish and wildlife; for example, the preservation and 
maintenance of outstanding scenic and historic sites which are in the 
national park system, and the conservation of migratory waterfowl 
which is under the administration of the Department of the Interior. 

In addition, we believe the Federal Government has an interest in 
seeing that the recreational potentials of water resources projects are 
developed. However, we believe that there are State and local respon- 
sibilities in financing such developments. Therefore, we consider to 
be undesirable the section of the bill providing that projects costs allo- 
cated to recreation and fish and wildlife shall be nonreimbursable and 
nonreturnable. 

Senator Case. Would you repeat that? 

Mr. Sraats. We consider to be undesirable the section of the bill 
providing that project costs allocated to recreation and fish and wild- 
life shall be nonreimbursable and nonreturnable. 

Senator Kerr. I believe that maybe we can hear him better without 
that gadget. rm. 

Mr. Sraarts. All right, I would rather speak without it. 

Can you hear me all right now ? \ 

Senator Kerr. Now we can, yes. 

Mr. Sraats. Considerable thought and study have been given to the 
evaluation of recreational benefits including those from fish and wild- 
life resources. Studies have been made of various approaches to eval- 
uation based on such factors as user charges and admittance fees at 
recreation areas, and expenditures made by those seeking recreation. 
According to the report of a subcommittee of the Interagency Com- 
mittee on Water Resources—that is this Federal Interagency Commit- 
tee—all the methods studied appear to have some shortcomings for im- 








140 LAND ACQUISITION POLICIES 





mediate application. Conceptual refinements as well as development 
of procedures and techniques for application are required. 

In the absence of any measurement procedures which are likely to 
yield results that would be as reliable as, and comparable with the 
procedures used in measuring benefits of other project purposes, we 
think it highly undesirable at this time to establish legislatively a 
specific formula with a minimum value for the evaluation of recrea- 
tion, including fish and wildlife, as would be done by the bill. Be- 
cause of presently inadequate techniques of evaluation, the use of 
the that. would increase the chances for distortion and improper 
application of the benefit-cost approach stemming from the use of 
excessive values for recreation and fish and wildlife. 

The use of the formula would also increase the possibilities for as- 
signing major portions of joint costs and major responsibility for the 
economic justification of a project to recreation and fish and wildlife 
which often have limited separable costs. We believe that a prefer- 
able method is to plan for project features for the improvement of 
public recreational opportunities and for the enhancement of fish 
and wildlife resources primarily on well-informed and carefully con- 
sidered judgment as to whether the additional investment for those 
purposes is justified. That is, take them case by case. 

The bill would permit allocating part of the cost of joint-use facil- 
ities to recreation and fish and wildlife. If there were an adequate 
method of determining the economic value of the benefits from re- 
creation and fish and wildlife, it would be as appropriate to allocate 
joint costs to those purposes as well as to flood control, irrigation, 
navigation, and other purposes. 

Senator Kerr. Now read that first line again. 

Mr. Sraars. I said if there were an adequate method of determining 
the economic value 

Senator Kerr. Now that is what the committee is trying to find. 
We are trying to find that. 

Mr. Sraats. I will try to develop it a little bit more, Senator. 

Senator Kerr. All right. 

Mr, Sraats. However, in the absence of an adequate method, we 
think that joint costs should not be allocated 

Senator Kerr. Now wait. What do you mean by “joint”? 

Mr. Sraars. These are joint costs of a total project which it is deter- 
mined that recreation would bear the proportion of the overall cost of 
the project which is the part relating to the benefits assigned to 
recreation. 

Senator Kerr. I don’t quite understand the meaning of the term 
‘Soint costs.” 

Mr. Sraats. In other words, the proposal would be, recreation 
would be assigned, for example, part of the cost of the basic structure 
of the dam itself. In other words, you would assign proportionally 
to recreation its share, in a sense, of the total cost. of the structure 
rather than to the additional costs which are put into the structure 
purely for the purpose of recreation itself. 

Senator Kerr. Now that is true. One of the basic principles of 
proposed legislation is to evaluate the economic worth of the project 
for recreational purposes, from the standpoint of the contribution 
it could make to the economy of the area, and, therefore, to the Nation. 
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Now what is the relationship between the statement you are making 
and the proposal to recognize the economic value of the recreational 
aspects of the project ? 

Mr. Sraats. If I may, I would like to come back to your question 
a little bit later. I won’t forget your question. I think it comes out 
clearer if I complete the statement. 

To do so would make it possible to include in a project a purpose 
which otherwise would not be economically justified. In other words, 
recreation is used to take such a cost benefit ratio unit other than 
what is for recreation, navigation, and the basic purpose would not 
create a favorable cost-benefit ratio. Benefits from purposes other 
than recreation must be sufficient to justify 70 percent of the total 
project costs, is not clear to users presently—— 

Senator Muskie. Is there some rational basis for the 70 percent, 
or is this an arbitrary figure ¢ 

Senator Kerr. It isan arbitrary figure put into the bill. 

Senator Muskie. I wonder if you could develop how you arrived 
at that. 

Mr. Sraats. The figure is in the bill. 

Senator Casr. I beg your pardon for interrupting for a moment, 
but I have to leave shortly and I would like to get in a question, if 
I might. 

As one of those who believes there are very definitely recreation 
values in these projects, quick evidence of which is on the Lewis and 
Clark Lake located by the Gavins Point Dam in my State. In three 
seasons of use, last year there were 1,700,000 visitors in the third year, 
which indicates not only a public purpose being served but appreciated 
as a public purpose. 

Now when that project was created I am sure recreation was talked 
about, but we never thought about it as having the appeal of serving 
the good that it has to that extent. The 70 percent figure is admitted 
as an arbitrary figure selected. But I think that Senator Kerr and I 
and the others, who have worked on this, thought we ought to make 
it clear we weren’t proposing that recreation take over the project 
and weren’t proposing to create the project with the purpose of 
recreation in mind. We thought it ought to be 70 percent of the jus- 
tification for these other purposes. If 70 percent isn’t a proper figure 
maybe another figure ought to be suggested. 

Mr. Sraats. The reason I asked to go ahead to complete my state- 
ment—I think our problem on this has not been that we question the 
value of recreation as part of the multi-purpose project. 1 think the 
record will make it clear we have supported that. 1 think our prob- 
lem goes to which of those are national in scope in terms of their 
benefit, and, therefore, all the taxpayers uni take the cost of it 
against the cost which is local in nature, and, therefore, should be on a 
cost participation by the local people. So this problem of how you 
define benefits from a national standpoint becomes relevant. 

Senator Case. You are suggesting by your earlier comment that 
the recreation is supplied not merely by the features, say, like a marina 
for boats or fish hatchery, but supplied in part by the total project and 
that the measure of the distribution of costs ought to ascribe to 
recreation a part of the basic cost of the project ? 
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Mr. Sraats. We would say that with respect to certain basic mini- 
mum facilities on any project which had recreation values, that those 
ought to be borne as a part of the cost of the project and assigned 
to the major purpose of the project. By this I am referring to safety 
and sanitation and access and land which is required for develop- 
ment of the recreation potential. 

Senator Casr. The Engineers, and Bureau of Reclamation have 
customarily made an allocation of cost, so much to flood control, 
and so much to hydroelectric power, and so much to irrigation, and 
in turn they have dedicated certain portions of the storage for silt 
control, flood control, irrigation, navigation, municipal water, and 
so forth. 

Now what you are suggesting is that recreation has over and above 
the features, which are solely additional features for recreation, and 
recreation ought to bear part of the overall cost of the land acquisition 
and so forth. 

Mr. Sraats. No, I don’t believe that is quite what I am saying. 

Senator Case. I don’t mean to put words in your mouth. 

Mr, Sraats. What I think I am saying is this: With respect to 
recreation projects which are primarily of use in the locality, that 
such features as boating and camping and matters which relate purely 
to recreation rather than access to the dam—rather on projects of 
recreation in the area, we feel this ought to be borne Leunll or there 


should be some kind of user charge which would recoup for the general 
taxpayer what those local people benefit from. 

If we have a major recreation area which would be, in a sense, 
comparable to the National Park Service, which is national in scope, 


or people from the whole country or region use this facility, then we 
are talking about something national in benefits and therefore is a 
proper charge against the general taxpayers’, general funds of the 
Treasury. This is the line we are trying to draw. 

We think we see a way, possibly, out of this. We have some con- 
cern whether the bill that is before the committee will meet some of 
the problems that we see in this, but I don’t think we are apart at all 
on the fundamental point that recreation should be encouraged and 

rotected, as far as all of these multipurpose projects are concerned. 

think this is the line we are trying to draw. 

Senator Case. Of course, if you have specific services that are pro- 
vided I suppose the park, from an administrative standpoint, could 
pick out a charge for a specific permit or use. But there are some 
aspects of it that would be difficult to allocate. On flood control, 
originally, an attempt was made to assess flood-control benefits and 
it was realized a great many flood control benefits were downstream 
and hard to identify. Some of these recreation facilities would be 
hard to identify in beneficial use. 

Mr. Sraats. I think it would be up to the service in recreation 
where the user concept has been used. 

Senator Casr. Pardon me for interrupting, Mr. Chairman. 

Mr. Sraats. My statement has a couple more pages here and perhaps 
we can come back to this. 

The bill would appear to permit the costs of minimum basic facili- 
ties to be allocated to recreation and to be borne by the Federal Gov- 
ernment. It may not be unreasonable to have the Federal Govern- 
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ment bear the costs of minimum basic facilities if such facilities are 
limited to those items such as sanitary facilities, parking areas, and 
safety devices which are necessary to accommodate and protect the 
sightseeing public, as differentiated from those facilities which are 
normally considered to be for recreational use such as camping, picnic, 
and boating facilities. Minimum basic facilities are defined broadly 
in the bill to include such things as boat anchorage and launching sites 
and public camping and picnic sites, which the Bureau of the Budget 
does not consider to be minimum basic facilities. 

Before any comprehensive recreation bill is enacted, we believe that 
further study is needed on the distribution of responsibilities for all 
aspects of recreation among the Federal agencies now concerned with 
recreation. We do not believe that the distribution of responsibilities 
should be frozen in its present pattern nor changed materially with- 
out further study. The bill provides that non-national-forest lands, 
for example, within the exterior boundaries of national forests, which 
are acquired for water resources projects and not needed for project 
purposes, other than recreational purposes, shall become national 
forest lands. In other words, that would bring it over into the De- 
partment of Agriculture. 

That section would enlarge the scope of the Department of Agri- 
culture’s responsibility with respect to recreation and fish and wild- 
life at water resources developments and would be premature, pend- 
ing executive branch review of recreation following completion of 
the studies of the Outdoor Recreation Resources Review Commission. 
In addition, it is believed that State and local governments have some 
responsibilities for recreation and fish and wildlife as stated earlier, 
and it would be unwise to preclude the exercise of such responsibilities 
by transferring lands to the national forests. 

In conclusion, the Bureau of the Budget believes that some of the 
provisions of the bill are undesirable and that additional studies are 
needed concerning such fundamental questions as the evaluation of 
recreational benefits, the proper role of Federal, State, and local in- 
terests, and the distribution of responsibilities among the Federal 
agencies concerned with recreation programs. We recognize that the 
views expressed here will need to be reviewed in a comprehensive 
manner when the report of the Outdoor Recreation Resources Review 
Commission is available. For these reasons, and pending the outcome 
of the studies of the Outdoor Recreation Commission, it is recom- 
mended that the legislation not be enacted. 

The lack of general recreation legislation need not hinder recrea- 
tional development at water resources projects because of, first, the 
authority provided the Corps of Engineers by section 4 of the 1944 
Flood Control Act, second, the ability of the Department of the In- 
terior to propose recreation development in its project reports, and 
three, the preservation of recreational opportunities through the joint 
Army-Interior land acquisition policy. 

This concludes my formal statement, Mr. Chairman. I have pre- 
pared here an analysis which I could either read or put into the record 
showing the different practices followed now by the three main agen- 
cies, Agriculture, the Corps of Engineers, and Interior, with respect 
to the features of the project relating to recreation benefits. 
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In other words, this covers the subjects of the evaluation of recrea- 
tion benefits, the cost allocation, the minimum basic facilities, the ex- 
tent of local against Federal participation, and then this point which 
you were talking about, separable ee benefits method of 
cost allocation. I think this would be a useful analysis. 

Senator Kerr. I would like to have it in the record. 

Mr. Sraars. I would be happy to read it. 


Senator Kerr. Let’s put it in the record and develop some things 
with some questions. 


(The analysis referred to follows :) 
BACKGROUND INFORMATION ON RECREATION AT WATER RESOURCES DEVELOPMENTS 


1. EVALUATION OF RECREATION BENEFITS 


The Subcommittee on Evaluation Standards of the Interagency Committee on 
Water Resources has made a study of various methods of evaluating fish and 
wildlife benefits which involve essentially the same problems as the evaluation 
of other forms of recreation benefits associated with water resources develop- 
ments. The alternative approaches studied include: (1) Admittance fees and 
user charges; (2) user expenditures; (3) estimated demand schedules; (4) al- 
ternative costs; (5) enhancement in land values; and (6) comparative apprais- 
als. It was concluded that the more promising of these approaches in terms of 
practical application and probable reliability appear to be user charges and esti- 
mated demand curves, but further study would be necessary. 

The user charge and admittance fee approach has been used by the National 
Park Service. That Service has computed the average fee charged by approxi- 
mately 600 operators of private recreational areas providing facilities for pic- 
nicking, fishing, and boating. Data were obtained from the Office of Price Sta- 
bilization on the admittance fee and rates charged for various services during 
1950. Deductions from charges were made to account for the costs incurred by 
the operators. The average net rate thus obtained has been adjusted for changes 
in the general price level since 1950 so that the currently estimated rate per rec- 
reational day is $1.60. The major difficulty in using this approach is the wide 
range in charges and types of services provided at different recreation areas. 

The Bureau of Reclamation uses recreation benefit figures developed by the 
National Park Service and fish and wildlife benefit figures developed by the Fish 
and Wildlife Service. 

Until recently the Corps of Engineers did not evaluate recreation benefits (ex- 
cept in cooperative projects on beach erosion control) since it did not allocate 
costs to recreation. The cost of recreation facilities authorized by the Flood 

sontrol Act of 1944 hus been considered as joint costs and allocated to the major 

purposes of the project. However, recently the corps issued manual instruc- 
tions on the inclusion of recreation and the recreational aspects of fish and wild- 
life, as a purpose of civil works projects. To insure against overemphasis on 
recreation in the planning of its regular projects, the manual states that the 
corps will not recommend the authorization of any project unless the sum of 
all benefits other than recreational benefits is sufficient to cover at least 85 per- 
cent of the total project costs. Under these instructions the procedure of assign- 
ing a monetary value per visitor-day is considered acceptable. The Bureau has 
had only one project report under the new procedure and it has not yet been 
cleared. 

On beach erosion control projects, a value of 25 cents per visit has generally 
been used since 1940. On a few occasions a higher value has been used; for 
example, 50 cents for a project at Waikiki Beach, and $2.25 at Atlantic City 
because the beach was considered to be basic to the economy of the area. The 
Beach Erosion Board considers the 25 cents figure as too-low under the current 
price situation. Consideration is being given to the use of higher figures (rang- 
ing from 50 to 75 cents) to reflect the increase in general price levels since 1940 
and to reflect the varying degrees of development of different beaches. 

The Executive Office of the President currently considers that the benefits 
from increases in the value of recreation and fish and wildlife resources are 
usually not subject to measurement in monetary terms. 
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2. COST ALLOCATION 


The current standards used by the Executive Office in the review of project 
reports provide that the allocation of costs to fish and wildlife shall be limited 
to (@) costs to be borne by non-Federal interests, and (b) the increment of addi- 
tional costs of a project if the fish and wildlife development is determined by the 
Secretary of the Interior in accordance with law to be of national significance. 
The standards on recreation provide that only the incremental costs of recrea- 
tional facilities shall be allocated to recreation. 

The Department of the Interior allocates joint project costs as well as sep- 
arable costs to fish and wildlife but only allocates separable or the incremental 
costs to recreation. Until recently the Corps of Engineers allocated only in- 
cremental costs to fish and wildlife and nothing to recreation since the costs 
of recreational facilities were considered as joint project costs to be allocated to 
the major purposes of the project. Under its new procedures, the corps will 
allocate both joint and separable costs to recreation as well as to other purposes. 

The Executive Office standards on the mitigation of damages to recreation and 
fish and wildlife provide that the costs of preventing or mitigating damages shall 
be considered as joint project costs and allocated to the major project purposes. 
The Corps of Engineers follows this standard. However, Interior does not allo- 
cate the costs of mitigating damages to fish and wildlife to major project pur- 
poses because the Fish and Wildlife Coordination Act prohibits such allocation 
for reclamation projects. 


3. MINIMUM BASIC FACILITIES 


Current Executive Office standards provide that minimum basic facilities and 
services for the protection of the project area and the accommodation or pro- 
tection of the visiting public shall not be considered recreational facilities, but 
necessary adjuncts to the construction of Federal projects. The costs of these 
facilities and services are to be considered as joint costs and allocated to the 
major purposes of the project. 

Interior has generally proposed that the costs of such facilities be made non- 
reimbursable. Under the Executive Office standards the portion of the cost of 
minimum basic facilities allocated to irrigation would be reimbursable. 

The recreational facilities authorized by the 1944 Flood Control Act consist of 
more than what the Executive Office considers to be minimum basic facilities. 
However, the corps has generally considered the cost of such recreational fa- 
cilities as joint project costs to be allocated to the major purposes of the 
project. Under its newly issued manual, the corps’ procedure will be to allocate 
the costs of minimum basic facilities to recreation and to consider the cost of 
such facilities, including maintenance and operation, as a Federal cost, except 
where it is possible to obtain agreement by non-Federal interests to assume the 
costs. 

The concept of minimum basic facilities has caused some problems because 
of the different interpretations of what makes up such facilities. It may not 
be unreasonable to have the Federal Government bear the costs of minimum 
basic facilities if they are limited to facilities necessary for the accommodation 
and protection of the sightseeing public and differentiated from facilities that 
are normally thought of as being for recreation. 


4, NON-FEDERAL PARTICIPATION 


The standards of the Executive Office currently differentiate between recrea- 
tion and fish and wildlife resources of local and of national significance, with non- 
Federal financing in the former case and Federal financing in the latter. This 
standard has not worked satisfactorily, partly because of the loose interpreta- 
tion by the construction agencies of minimum basic facilities, partly because 
of the difficulty of defining national significance, and partly because the standard 
has been ignored in project reports. 

The requirement for reimbursements has not presented a problem to the corps 
since it allocated the costs of recreational facilities to its major project purposes 
which were mostly nonreimbursable. However, it has a policy of getting non- 
Federal interests to operate and maintain such facilities wherever it can get 
such cooperation. The corps’ new instructions state that : 

(a) Minimum basic facilities will be a Federal cost, except where it is 
possible to obtain agreements by non-Federal interests to assume such costs. 
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(b) Non-Federal interests will be encouraged to provide all project modi- 
fications needed to enhance the recreational resource; but where it is found 
impossible to accomplish this, the report may recommend that the Federal 


Government assume up to one-half of the cost of such modifications except 
that: 


(1) When the recreational value of a project is clearly of national 
significance, the report may recommend that the Federal Government 
assume up to the full cost of such modifications ; and 

(2) When the recreational value of a project is of local significance 
only, non-Federal interests must agree to assume the full cost thereof. 

(c) The joint project costs allocated to recreation will be borne by the 
Federal Government in an amount not exceeding 15 percent of the total 
project cost. Any remaining part of the allocated joint costs will be berne 
by non-Federal interests. 

In its project reports, Interior generally recommends that the costs of 
recreation and fish and wildlife be nonreimbursable. 
Under Public Law 566 the Department of Agriculture will bear up to 50 


percent of the incremental cost of fish and wildlife in upstream watershed 
projects. 


5. SEPARABLE COSTS-REMAINING BENEFITS METHOD OF COST ALLOCATION 


This generally accepted method of cost allocation provides for: (1) assigning 
to each purpose its separable costs; i.e., the added costs of including the purpose 
in the project; and (2) assigning to each purpose a share of the residual or 
remaining joint costs in proportion to the remaining benefits; i.e., the benefits 
(as limited by alternative costs) less the separable costs. 

Under presently used procedures for measuring recreation and fish and wild- 
life benefits, large benefits may be attributed to those purposes while the 
separable costs of providing those benefits are relatively small. Therefore, 
the remaining benefits for those purposes may be quite large and those purposes 
could be assigned a large portion of joint costs and bear a major responsibility 
for economic justification of a project. This opens the door for the inclusion 
of uneconomic project purposes by making them appear economic because the 
joint costs allocated to them are decreased in proportion to the joint costs 
allocated to recreation and fish and wildlife. 


Senator Kerr. Now you addressed yourself to a number of elements 
of this proposal. No, 1, to the principle of the Federal Government 
providing certain basic recre: ational utensils for facilities and in- 
dicated that you felt that the bill is too broad in that reg: gard—and I 

can understand that. And you have the feeling that there is room 

there for an effort to be made by the committee and the bureau to 
see if they can’t find a common ground with reference to that part 
of the proposal. 

The other basic element of the proposal has to do with the inclusion 
in the cost-benefit ratio of the value of the project for recreation devel- 
opment insofar as the general public and the national interest is con- 
cerned. I appreciate the attitude that you have evidenced and the 
statement that you have made in recognition of the growing national 
interest in recreation facilities. We know that recreation in its over- 
all aspect has developed to such a degree of the national life that we 
have various figures given us as to the amount the American people 
are spending each year for recreational pursuits and effort, ait some 
of the figures that have been given approximately, or exceed, $20 bil- 
lion a year that the American people are spending in recreational 
pursuits and activities. 

And Senator Case and I, as we have introduced this bill and others 
in the past, and other members of this committee who have evidenced 
a friendly attitude or favorable attitude toward the bill, have the 
conviction that there is a great economic value in that activity in our 
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national way of life, just as highways have a national general evalu- 
tion and picture or part in the national picture. Certainly, the ex- 
penditure of such sums of money now, and the evidence that we have 
that the amount would be increased as our population increases, and 
as our per capita income increases, and as the hours available to the 
average American for recreational pursuits increases, this recreation 
benefit is going to assume proportions, in my judgment, that will 
be fantastic, astounding, far beyond anything that a mere evaluation 
of the present picture would indicate. 

And since there is evidence, as Senator Case pointed out, of an 
amazing responsibility by the people for the opportunity of recrea- 
tional pursuits, and in the doing of which they spend their money in 
a way that builds the national economy. I have the conviction that 
there is a basis for relief that we are justified in including in the cost- 
benefit ratio of the economic value of the recreation part of the proj- 
ect. And so far as I am concerned, I would like to find a common 
ground with the Budget Bureau. I know that you recognize the 
value of it, and we know laws are not enacted to become irrevocable 
and unchangeable, but we have been whipping this thing around 
here for years, and sometime—if we are ever going to get anywhere 
we have to make a start. 

Now, the Engineers recognize, and the Reclamation Bureau rec- 
ognizes, and I am sure it is with the approval of the administration, 
that there is economic value in recreational aspects of these projects, 
and it is my very sincere hope that working with the corps and the 
Bureau we can find a basis for the inclusion in this year’s omnibus 
bill of a start in the form of legislation in recognition of that evalu- 
ation. 

Mr. Sraats. Mr. Chairman, I would like to say this: We recognize 
that recreation is going to become more and more important. Some 
of the natural 

Senator Kerr. May I interrupt you right there ? 

Mr. Staats. Yes, 

Senator Kerr. I want to express my appreciation to the Bureau 
publicly for all the cooperation it has given this committee; it’s been 
great. And I am of the opinion maybe the Bureau privately would 
express its appreciation of this committee for its efforts in helping to 
find the viewpoints. 

Mr. Sraats. I would be glad to do that publicly, sir. 

Senator Kerr. I would hope that we wouldn’t become the victim 
of the attitude which could be compared with the viewpoint of those 
who felt neither railroads, highways, nor navigation projects should 
be constructed until the traffic was there to support them. Because 
that reminds me of the basic principle my mother had when I was a 
boy, and I worship her sainted memory, but she was determined that 
I would not be permitted to go swimming until I learned to swim. 

Go ahead, Mr. Staats. 

Mr. Sraats. I would like to say this: As far as the recreation poten- 
tial of the Federal reservation is concerned, we recognize that these 
have tremendous values aside from the economics that can be translated 
in dollars and cents, and we recognize the national forms of recreation 
are highly unevenly distributed in this country. Some parts of the 
country they are more plentiful than in other parts. But this subject 
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has had a long history of a lack of policy. In other words, we feel 
generally the same ney ought to apply insofar as your user charges 
and so far as you allocate cost benefits, irrespective of whether we are 
talking about the Agriculture Department, the Corps of Engineers, 
or the Bureau of Reclamation. This would be one of our earnest hopes 
to determine what we come out with, if we can, on legislation. 

Senator Kerr. Mr, Staats, you would more or less take this great 
dynamic locomotive of a national project and immobilize it in the 
roundhouse until the Department of Agriculture, the Department of 
the Interior, and the Corps of Engineers had resolved all of the differ- 
ences that exist in their overall policies with reference to this subject, 
would you? Because, you see, we are addressing ourselves to the eco- 
nomic value of it. 

Now, the method of operation by different agencies is not only the 
result of their own purpose and operation within the leeway of their 
authority : it results from different committees in the Congress having 
jurisdiction of the various departments and also the attitude of the 
administration toward it. Now, I think there is a fruitful field for 
endeavor and service in bringing about a more uniform operation as 
between the agencies of their respective recreational facilities. But I 
don’t think a declaration of policy recognizing the economic value of 
the recreational elements of the facilities should be left unborn, await- 
ing the working out of these differences as between the agency of ad- 
ministrative policy. 

Mr. Sraats. I may have been more optimistic than I have a right 
to be on this particular subject, but I would express the hope, that may 
be more than a hope, that one isn’t quite as difficult as some other parts 
of the general problem of water resource development. 

Senator Kerr. You mean this proposal to recognize the economic 
value and make a start by putting something in this bill about it? Is 
that the hope you are expressing ? 

Mr. Staats. That is correct. 

Senator Kerr. That is wonderful. Maybe I am talking when I 
should be listening. 

Mr. Sraars. I might say we have not had the amendments to this 
bill officially, and therefore we have not taken up this bill in any for- 
mal way with Agriculture, the Corps of Engineers, or Interior. We 
would be happy to meet with them to see what could be worked out on 
this in the remaining time that is available to you. 

Senator Kerr. I want to say the amendments that have been sug- 
gested have resulted, I hope, on our part, in evidence of a desire to 
start from where we are and secure the willingness of the Bureau, 
start from where they are, and that we might start marching toward 
each other with hopes of reaching a common ground, and that we 
might do so this year. 

I know you have many things that you have to do and take care of 
that require elements of your time, but the amendments that have 
been suggested have been in an effort to indicate a desire to start clos- 
ing that gap. 

_ Mr. Sraars. I think that our principal concern about the bill that 
is before us has been really on two counts that I have mentioned. One 
is to legislate, put into statute, a method for calculating the economic 
value of recreation where we do not see that as something that can be 
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put in quite that form. In other words, we think the situation is going 
to vary from project to project with different situations in such a 
manner that even though you use a monetary value for recreation, 
that we question whether it could be put in the form of a statute and 
make it work. 

Senator Kerr. How would you feel about a provision about the 
language in the legislation, to direct them to recognize and evaluate 
the economic worth of the recreational facilities for such as they find 
it and include it in their report to Congress? 

Mr. Sraarts. If this could be made subject to a Presidential review 
so we can get a common approach among the agencies which meet the 
point I was making a while ago, I think this would be generally in 
the right direction, and I think we would be willing to discuss the 
matter further. 

Senator Kerr. You think it would be possible to agree to the lan- 
guage that while it would be subject to, certainly, the review of the 
IiXxecutive—because these departments are creatures, in a way, of the 
Congress but the operational hands of the Executive—that the Con- 
gress would have the benefit of their study in the matter and their 
opinions on it ? 

Mr. Sraats. Yes, sir. Of course, these projects would still come 
before the Congress, so Congress would have an opportunity to re- 
view the application of policy in specific cases. But we feel there 
ought to be also some discretion for the executive branch to try to 
adjust the situation, depending upon the individual cases. 

In other words, we see quite a difference in the method of allocating 
costs here between Agriculture, Interior, and the Corps of Engineers. 
You made reference, for example, to a recent proposal of the Corps 
of Engineers which was, I think, adopted internally only last Septem- 
ber, but it has not yet been applied in any specific project and it hasn’t 
come before us for review in any manner. To the best of my know- 
ledge, it has not been worked out or coordinated by us with Interior 
or the Department of Agriculture. 

Senator Kerr. You see this question has an overall concern with the 
Department of Interior and the Department of Agriculture, but I 
must say we are just as anxious to avoid doing that—that we indicate 
we have jurisdiction over them—than they have of us, and avoid doing 
this. 

Mr. Sraars. It would avoid this difficulty if the rules and regula- 
tions could be promulgated by the President so as to apply to the 
entire executive branch. 

Senator Kerr. Can the Bureau give this committee as a draftin 
service—suggest a piece of legislation here that the Bureau woul 
fee] would come somewhere near meeting the objectives of this bill? 

Mr, Staats. We would certainly make every effort to see what can 
be done. We would, of course, want to consult with the Corps of 
Engineers and Reclamation and Agriculture. I think this can be 
clone, if I understand your time schedule correctly. 

Senator Kerr. I am sure you can secure their cooperation in con- 
sulting them. I just have a great optimistic hope that you could. 

Any questions, gentlemen 4 

Senator Musxir. I think I understand the dead end we have come 
up against. 
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Senator Kerr. I don’t believe we are at a dead end. I said, my 
friend, that this figure in here of $1 a day, and 70 percent, are figures 
that have been arrived at by the authors of this legislation after many 

ears of discussion with the Bureau and the agencies and estimates 
Leconte here in previous hearings, many of the estimates given to 
us by the Corps of Engineers and Park Service and the Bureau of 
Reclamation themselves, as to the economic value of a visitor’s day. 

Senator Muskie. Yes, sir. We have had a price tag on that as low 
as 25 cents. 

Senator Kerr. We have had estimates here of the value being as 
much as a dollar and a half a day. 

Senator Muskie. Of course, in my State it would be priceless, 
Senator. 

Senator Kerr. It’sa thing that affects every State. 

Now, then, as to how much of the project could be justified from 
the standpoint of economic value of its recreational facilities, that 
is just a matter that would have to be worked out, and, I hope, on 
the basis that would meet the approval of the committee and Bureau 
and the corps. That is the 30 percent allocated to recreational bene- 
fits. 

Senator Musxiz. The only question that I have to ask is whether 
this kind of specific formula has an objective which you might be 
inclined to try to reach ? 

Mr. Sraats. We would prefer to avoid any specific dollar evalu- 
ation on this legislation. 

Senator Kerr. Now you are talking about the value of a recreational 
visitor day ? 

Mr. Staats. Yes. 

Senator Kerr. Would you be willing to try to reach an agreement 
with the committee as to the total cost that can be allocated to recrea- 
tional benefits? 

Mr. Staats. Yes; but we think 30 percent is awfully high. 

Senator Knrr. I was afraid you would. But would you give us at 
a later date, as soon as possible, the benefit of what your judgment 
about it would be? 

Mr. Sraats. I certainly will make every effort, sir. 

Senator Muskie. One other question, then. What would be your 
substitute for the dollar-a-day formula, if any ? 

Mr. Sraars. As I indicated, we would prefer not to have a specific 
figure mentioned in the statute which would bind the judgment of 
the agencies. We are not against the idea of putting a monetary 
value on the recreational benefits. This, I must say, represents a con- 
siderable concession on our part, because we have not always held this 
view. 

Senator Musk. Are you saying a monetary value should not be a 
uniform standard applied ? 

Mr. Sraars. We think this is a matter of judgment, depending on 
the individual project which may be different in—for example, in 
your State of Maine; again, in the State of North Dakota or the 
State of Louisiana. We think that there are many variables in the 
picture which would call for a different meritorization, if you can 
use that word, of the value of recreational benefits. 
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Senator Muskie. Is it possible, in your judgment, to state those 
are variables which do permit objectivity in any given project ? 

Mr. Sraats. I believe so; I believe it would be possible. 

Senator Kerr. Did you get through ¢ 

Senator Muskie. Yes. 

Senator Kerr. I have some line of thinking along with Senator 
Muskie’s questions. 

Wouldn’t the Bureau be willing to try to give us a minimum figure 
of the value per visitor-day and let the legislation say “not less than” ? 
Now what it says is, “not less than a dollar a day.” Would the 
Bureau be willing to give some thought in an effort to advising us 
as to their idea of a minimum figure ¢ 

Mr. Sraats. If you would, let us see if we could take the bill and 
conform as much as we can to the draft. I would strongly prefer 
not to put a specific monetary figure in the legislation. I think that 
language could be incorporated which could endorse the principle. 
I don’t see any reason why we couldn’t go that far on it, but we see 
real practical problems if you start putting a minimum of any figure. 

Senator Kerr. We will wait and see what you will bring us, if you 
will do so in a reasonable time. 

Senator? 

Senator Muskie. I have one further question. I am just throwing 
it out of the top of my head here. Is it possible to limit perhaps 
the overall cost that should be devoted to recreation and forget any 
attempt to evaluate recreational benefits on a dollar-a-day basis? 

Mr. Sraarts. Yes, I think so, if I understand your question. 

Senator Muskie. It’s pretty hard, at best, to put a price tag on 
recreational benefits, I can appreciate that. I am sure all of us 
appreciate that. Sometimes I think trying to nail it down to a price 
tag might result in the elimination of the worthwhile projects. I am 
interested in this aspect of it. I am wondering, simply limiting 
the percentage of a project’s cost should be recreational benefits, then, 
more subjective, it might not be a way to approach them. 

Senator Kerr. For an agency to put an item in the cost-benefit ratio 
they have got to have a basis for figuring and eventually they have 
got to get down to dollars and cents. 

Mr. Sraats. Let me give you an example. On the beach erasion 
project the Corps of Engineers used all the way from 25 cents per 
visitor-day to 50 cents, which they have used in Hawaii, and $2.25 in 
Atlantic City. 

Senator Kerr. Things were high in Atlantic City. 

Mr. Sraats. That is basic to the economy of that area, and we would 
say that they have made a fair judgment. 

Senator Kerr. Here is the thing about that—that’s what I was tell- 
ing you about not telling the boy to go swimming until he learned 
how to swim—the development of the opportunity for an economic 
growth such as there is at Atlantic City, can be started with facilities 
of beach protection that would create the opportunity for development 
which might grow to two and a quarter a day. 

It, was not our idea to put the ultimate in this bill but to jut a fig- 
ure in here which would recognize the principle and give us a start 
and fix it at such a reasonably low figure that there could be agree- 
ment as to recreational benefit being—at least that—in a project that 
is visited by the public. 
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Mr. Sraats. We would be concerned about raising the 25-cent fig- 
ure to a dollar, you see. 

Senator Kerr. Well, maybe you would be willing to reduce the dol- 
lar figure by the quarter. 

But you give some thought to that, and we will go on further as 
soon as you are conveniently able. 

Any questions, Senator? 

Senator Coorrr. I would like to say I am certainly in accord with 
the objectives of this bill and the statements that have been made. 
I tend to agree with Senator Kerr that if there are to be any benefits 
calculated, there has got to be a monetary basis. And it seems from 
the Corps of Engineers and other agencies, through development of 
recreational facilities, there ought to be some basic minimum, and the 
project could vary from that minimum. I think that would be a 
basis for the minimum to be established. 

I have nothing else to offer. 

Senator Kerr. Do you have any other questions? 

Senator Musxre. No. 

Senator Kerr. All right, I think we can hear the corps as to their 
attitude on this bill. 

We are going to meet again at 3 o’clock this afternoon and try to 
start marking up the omnibus bill. How long would it take the corps 
to give us the benefit of their views on this? 

General Cassispy. About six pages, sir. 

Senator Kerr. I want to thank you very much, Mr. Staats, Mr. 
Schwartz, and Mr. Sasaki. We are glad to have you here. 


STATEMENT OF MAJ. GEN. WILLIAM F. CASSIDY, ASSISTANT CHIEF 
OF ENGINEERS, CIVIL WORKS, U.S. CORPS OF ENGINEERS; AC- 
COMPANIED BY CARTER PAGE AND HENRY WEINKAUFF 


General Cassipy. Mr. Chairman, you have asked that the Corps of 
Engineers furnish you with views and comments on the recreational 
legislation now under consideration. I understand that the present 
draft bill which was furnished us informally by the committee staff 
last. week is a revision of the bill previously introduced as S. 159. 

As you know we have not been asked for comments on this proposed 
legislation. Consequently, I am unable to give you the official views 
of the Department of the Army in this case; and I do not have a formal 
statement. I will, however, be able to give you our views on the need 
for legislation of this kind, our experience and action with the prob- 
lem of recreational use at projects under the Corps of Engineers, and 
will be glad to discuss any specific features of the bill. 

The Corps of Engineers is keenly interested in legislation which 
would clarify the Federal interest in recreation as a purpose of Federal 
plans and projects for water resources development. Experience with 
the civil works program during the past decade has shown conclusively 
that recreational use is a tangible and important function of the 
projects which have been authorized by Congress and constructed by 
the corps for navigation, flood control, and related purposes. 

The growth in public use of these new water areas is our best 
indicator of their importance for recreation. In 1946 attendance 
totaled about 5 million visitor-days. 
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Senator Kerr. At the corps project ? 

General Cassipy. At corps projects alone. 

In 1959 it had risen to over 106 million. A large part of this twenty- 
fold increase is, of course, attributable to an increase in the number of 
reservoir and project areas, but use of the reservoirs previously con- 
structed has continued to grow at a rapid rate. This recreational use 
has exerted a powerful impact upon the economic status of areas where 
these projects are located. 

The Corps of Engineers, therefore, has been up against the prac- 
tical necessity of giving proper recognition to the growing importance 
of recreational use in conduct of authorized river basin studies. We 
felt that we could no longer ignore this function in project planning 
and evaluation. Accordingly, in August 1959, instructions were is- 
sued to our field offices as an interim procedure pending legislative 
clarification. These stated a basic policy that— 

(a) The Federal Government has a basic responsibility, in develop- 
ing water resources projects, to protect existing recreational resources, 
to preserve and make available the basic recreational resource created 
by such projects, and to enhance this recreational potential in ap- 
propriate cases. 

(6) States and local governments should be responsible for provid- 
ing and managing the additional recreational facilities necessary for 
full development of the recreational resources. 

Our instructions also provide for the following: 

(a) Consideration of recreational use in project planning and for- 
mulation. 

(6) Evaluation of recreational benefits in the economic analyses of 
projects. 

(c) Allocation of project costs to recreation. 

(d) Division of the cost so allocated between the Federal Govern- 
ment and non-Federal interests. 

Thus in order to meet a practical necessity the Corps of Engineers 
has taken administratively the steps toward consideration of recrea- 
tion that are provided for in this bill. The bill, however, would pro- 
vide for a somewhat higher degree of Federal participation in costs 
allocated to recreation, than we felt it was advisable to adopt without 
a clear legislative directive. 

I might 

Senator Kerr. Repeat that statement again. 

General Cassipy. The bill, however, would provide for a somewhat 
higher degree of Federal participation in costs allocated to recrea- 
tion, than we felt it was advisable to adopt without a clear legislative: 
directive. 

I might interject at this point that there has been a growing ex- 
pression of Federal interest in recreational use of water areas pro- 
vided by civil works projects, in terms of appropriations for minimum 
basic facilities at existing projects. In many cases the unexpected 
rapid growth of public use found the facilities as originally provided 
to be totally inadequate even for current needs. As a result, Congress 
appropriated $750,000 in 1958, $1,250,000 in 1959, and $2,500,000 in 
1960 for improvement of these facilities to meet current needs and 
those anticipated for the immediate future. Our budget request for 


fiscal 1961 now under consideration includes $2,500,000 for this type 
of work. 
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In this connection it is pertinent to note that the Federal cost of 
providing minimum basic facilities for access and public use has been 
quite small. The approximate Federal cost of providing these facil- 
ities to preserve and make available the recreational resource has been 
about $10 million. This is less than half of 1 percent of the total cost 
of the projects involved. These have pointed the way for more ex- 
tensive development by States, municipalities, and local governments. 
The met expenditures by these non-Federal agencies have 
totaled about $140 million—or 14 times the Federal cost. 

I believe it should be understood that under past procedures for 
project formulation and allocations of cost the Federal Government 
has been carrying a large part of the cost of providing the recrea- 
tional resource created by civil works projects. In effect, this cost 
has been borne in part by the Federal by allocations of cost to navi- 
gation and flood control and in part by non-Federal interests by 
allocations to reimbursable functions such as water supply and power. 

Thus the costs of the recreational feature of civil works projects 
are, in effect, hidden within the allocations of project costs to other 
purposes. We believe that it would be more straightforward, and 
that better project planning would result, if our reports recognize 
recreation as a project: purpose and show the costs which should be 
allocated to that purpose. A decision can then be made as to how 
that allocated cost should be shared by Federal and non-Federal in- 
terests. In other words, the facts of the case would be set forth 
plainly for consideration by the Congress. 

I am sure that this committee is aware of the studies now being 
made by the Outdoor Recreation Resources Review Commission whic h 
was established by Congress in 1958. It is my understanding that the 
Commission is making a study of all forms of outdoor recreation, 
including that related t to water resources development. Among other 
things, this Commission is to recommend policies for participation by 
the Federal Government and by States and local governments. The 
studies and reports of the Commission will, no doubt, furnish addi- 
tional material which would have a bearing on legislation of this kind. 

We will be glad to reply to any specific questions the committee may 
have on the polici ies and practices of the corps in dealing with recrea 
tional use of water resources projects, or regarding specific features of 
the bill now under consideration. 

I have Mr. Carter Page with me on my right, and Mr. Weinkauff 
on my left. 

Senator Kerr. You told us there were 106 million visitors for 
projects in 1959? 

General Cassipy. Yes, sir. 

Senator Kerr. In your judgment, what percentage of those were 
made by people in the immediate area of the projects? 

General Cassipy. We have no detail on that, and I do not believe 
that we have any actual record of that, sir. 

Just from an observation, we find that many come from long dis- 
tances, not only just out of State, but many States away. 

Senator Kerr. Would it be safe to assume that at least half of 
them were from nonlocal people ? 

General Cassmpy. That may be somewhat high if nonlocal people 
are those not from the immediate area. 





~ wae ew 


a “= 


ee i 





LAND ACQUISITION POLICIES 155 


Senator Kerr. The immediate area? 

General Cassipy. In the immediate area; yes, sir. 

Senator Kerr. I don’t believe I fully understood what you said, 
which may be that you didn’t fully say it. 

Has the corps taken any action which indicates a percentage that 
they believe of the total cost of the project that you are justified 
to charge to recreational benefits ? 

General Cassipy. Yes, sir, administratively we made that decision 
last August. 

Senator Kerr. And that percentage ? 

General Cassipy. 85 percent of project costs should be covered by 
purposes other than recreation. 

Senator Kerr. Nonrecreational, and 15 percent recreational. 

General Cassipy. That is correct, sir. 

Senator Kerr. Now, that has not: been used as the basis of an au- 
thorization in any project yet, has it? 

General Casstpy. No, sir. 

Senator Kerr. But the fact that you took that action indicates in 
your judgment that it is worthy of being used to that extent as a basis 
for justification of the authorization of the project ? 

General Casstpy. That is correct, sir. Recreation has become such 
a major feature that it should be rec ognized in our reservoir projects, 
particularly. 

Senator Kerr. Now, you said that you had not approved the 15 per- 
cent used. Was that an arbitrary figure ? 

General Casstpy. That is correct. The figure is arbitrary but we 
believed it to be reasonable for interim use. 

Senator Kerr. Do you regard that as a very conservative figure, or 
do you regard that as a figure which is adequate to evaluate the recre- 
ational benefits ? 

General Casstpy. Without legislative guidance, we had to stay on 
the conservative side, and we feel that 15 percent is a conservative 
figure, sir. 

Senator Kerr. Do you have an opinion as to the monetary value of 
the business per day ? 

General Casstpy. That value will vary from project to project. 

The monetary value might be considered what it is worth to the 
individual to participate in that form of recreation. 

Senator Kerr. I am talking about, to the economy of the country. 

General Cassipy. I have not considered it from that point of view, 
sir. 

Now, I have looked at, it in my studies and work as applying to a 
particular project and the particular area in finding a recreational 
benefit for that area. 

I would hesitate to give any answer, since it varies from 25 cents 
up to as much as $2.50 in some places. 

Senator Kerr. Looking ahead to increased population and increased 
requirements for water, do you think the policy of the Congress and 
of the Government should be one that will bring about the authoriza- 
tion of a project where it can be authorized, or a policy which would 
deny authorization when it is possible to deny it ? 

yeneral Casstpy. I believe that in the water resources field, it should 
be the policy of the Government to make every effort to develop our 
water resources for all purposes. 
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Senator Kerr. From your experience in this country and your ob- 
servations, is there a trend on that would cause the Congress or justify 
the Congress to believe that projects not authorized in any given year 
often get beyond the reach of authorization, because of the reservoir 
area being preempted for other uses to such an extent that the eco- 
nomic feasibility is lost ? 

General Cassipy. This is very true, sir. 

Senator Kerr. Is it a problem of proportion, and if so, to what ex- 
tent, in your judgment ? 

General Cassipy. It is becoming a serious problem, and more serious 
all the time as the country develops more highways, more farms, and 
more communities in what would be otherwise reservoir areas. 

Senator Kerr. And in such a way that in the long-range view, the 
country’s growth and development is impeded rather than enhanced ? 

General Cassipy. Development of our water resources is becoming 
increasingly important. Other development which is also good for 
the country may hamper water resources development, and work to 
our disadvantage in the long run. 

Senator Kerr. Then, if that is the case, and I want to say that I 
thoroughly agree with it in making the statement, and probably go 
even further than you have, sir, to say that I appreciate what you 
have said—would it not be a wise policy for the Government to rec- 
ognize actual, economic values as a part of the cost-benefit ratio de- 
spite the authorization of projects, rather than to rigidly refuse or 
defer to recognize real economic values, either with the indirect result 
that. development. is postponed or prevented, or as a vehicle to bring 
about the prevention of development ? 

General Casstpy. Without regard to the fiscal problems of the Gov- 
ernment, I believe that. 

Senator Kerr. You mean without being controlled by them? 

General Cassipy. Without being controlled by them, yes. I believe 
that the development of water resources should go forward just as 
fast. as it is possible for the Government to handle the problem. 

Senator Kerr. And that real economic value should be recognized ? 

General Casstpy. That is right. 

Senator Kerr. And the recreational elements of the project have as 
real economic values as do navigation, flood control, and other values 
now recognized ? 

General Cassipy. The Corps of Engineers believes there are real 
economic values there. 

Senator Kerr. Are there other questions? 

Well, thank you very much, General. That brings this hearing to 
a conclusion. 

I have been advised that they are now taking a matter up on the 
Senate floor in which I have a very keen interest. I hope, sir, that 
either you or one of your staff can be with us tomorrow. 

If it is agreeable to the gentlemen, we will meet at 10 o’clock in the 
morning. 

General Cassipy. I will be here, sir. 

Senator Kerr. All right. 

(Whereupon, at 1 p.m., an adjournment was taken until 10 a.m., 
May 18, 1960.) 
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(Additional statement received :) 


Pierre, 8. Dax., May 16, 1960. 
Hon. Rosert S. Kerr, 


Chairman, Senate Subcommittee on Public Works, Washington, D.C. 


Mr. CHAIRMAN AND HONORABLE MEMBERS: My name is Chris Dam; I reside in 
Pierre, S. Dak. To begin with I wish to make it clear that I own no land situ- 
ated in either the Oahe or the Big Bend Reservoirs, and further, I have no 
relatives interested in any way, and I am not employed by anyone for anything 
I may do for those affected by the Government’s acquisition of land needed for 
the flood area. My interests are solely for justice to the landowners affected. I 
am going to stress principally on the land case of Mr. Pearl Telford for the 
reason that I am more familiar with his case than any other. However, there 
are many other landowners that I feel certain are comparative to Mr. Telford’s 
case. 

Mr. Telford’s farm was situated in Hughes County and designated as tract No. 
D408, containing .206.9 acres. This land was all river bottom, subirrigated, 
with improvements consisting of a seven-room modern home, a large hay and 
livestock barn and other smaller buildings, and most of the farm was fenced 
with woven wire. One hundred and twenty acres was in alfalfa, which produced 
5 to 6 tons per acre and with little or no rain. The hay harvest required about 
30 days each season for Mr. Telford and one hired hand. The remaining 86 acres 
would have yielded proportionally the same had he cleared it of timber and seeded 
it to alfalfa. 

The U.S. Engineers appraised the 206.9 acres including improvements at 
$13,500, which was less than the value of his improvements. He was unable to 
get them to raise the appraisement, so it left him with no choice, other than 
take his case to Federal court with hopes of getting a fair price for his farm. 
The trial was held and the jury awarded him $40,000, which was not enough, 
but he would have accepted that amount and. considered the deal closed. How- 
ever, to make a bad deal worse, the presiding Federal judge considered the 
$40,000 too high and cut it by $9,000, which reduced it to $31,000, which he 
could accept or ask for a retrial. However, after paying lawyer fees and other 
court costs totaling $7,594.17, he realized that more court trials would make a 
pauper out of him and, besides, he had lost faith in the Federal courts. The 
judge refused to allow the $40,000 awarded by the jury in this trial, so just 
what assurance was there that the judge would not do likewise in another 
trial? Therefore, Mr. Telford decided to accept the $31,000 and after deducting 
$7,594.17 lawyer fees and other court costs, it left him a net sum of $23,405.83. 
This specified amount could, at a glance, seem too high and would be for certain 
land taken. However, when it is taken into consideration that 120 acres of 
alfalfa produced an annual yield of about 650 tons of hay that he sold in the 
stack for from $5,000 to $6,000, this adds up to nearly $30 per acre for the 
entire 206.9-acre farm each year and it was produced on only 120 acres, plus a 
comfortable home for himself and family, which should be worth at least $1,200 
annually. 

To the best of my knowledge, there is no land left in South Dakota, of this 
subirrigated type of land. Therefore, he cannot purchase other farmland with 
equal productive value. Choice Iowa farmland would be comparable. To receive 
enough money to loan out at 5 percent interest, he should be entitled to $120,000 
for his farm and that would not include a home in which to live. 

According to information I have, the city of Chamberlain, S. Dak., was 
awarded $435,000 for American Island, which is about 1,000 acres. South Da— 
kota’s 25,000 acres of school land was appraised at $23 per acre and the Sutton 
Ranch owners were paid $73 per acre. I have been told that the South Dakota 
school land on an average is better than the Sutton land. This would indicate 
that the U.S. Corps of Engineers, did not employ qualified appraisers. Most of 
the land difficulty stems from too low appraisement, which forced many land- 
owners to take their case to Federal court, with final results, that the lawyers 
prospered the most. 

It is high time that Congress makes a thorough investigation of the mess and 
then do something to correct such injustice. 

Thank you, 


Curis Dam. 
x 








